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State and Municipal 


Self -Insurance 


Reporting to our readers this month ts 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


es for governmental self-in- 
surance are invariably made with the idea 
of saving money by not paying insurance 
premiums. However, apart from the fact 
that taxes are seldom, if ever, reduced by 
not purchasing insurance, in most cases the 
proposal for self-insurance is made without 
a thorough understanding of basic insurance 
principles, without an examination of all the 
factors which must be considered and with- 
out knowledge of the experiences of other 
tried 


have and, 


Failure, studies 


governmental units which 
more often than not, failed. 
by the National Association of Insurance 
Agents disclosed in their report of April 15, 
1953, is essentially due to the lack of the 
minimum require- 


establishment of basic 


ments to maintain a sound self-insurance 
program. 

In this regard, true self-insurance requires 
the following ten basic 


adherence to con- 


ditions: 


(1) The basic law of large numbers must 
be complied with. The number of units of 
property covered must be sufficiently large 
to allow the prediction, within reasonable 
limits, of the losses which can be expected 
to occur in the future. 
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(2) The values in each separate property 
covered should be uniform and not exces- 
sively large. The inclusion of one or sev- 
eral comparatively large risks will prevent 
the orderly workings of the law of averages. 
A total loss involving one of the large units 
will completely destroy the program. 


(3) A self-insurance fund should assume 
only those risks of approximately the same 
degree of hazard. If the self-insurance plan 
includes an assumption of risk to a unit 
which is relatively hazardous, the orderly 
workings of the law of averages may be 
impossible. 


(4) The units covered must be independ- 
ent of each other so that conflagration or 
catastrophe possibilities will be minimized. 


(5) A self-insurance fund should be created 
gradually, and there should be an avoidance 
of a sudden transfer from outside insurance 
to self-insurance. A complete assumption 
of the risk at the beginning of a self-insur- 
ance program is unscientific in that a sub- 
stantial loss in the early stages will cripple 
the fund. 


(6) Very little dependence should be 
placed on the previous ten- or 20-year loss 
record. Many cases where 
losses over a short period have more than 
exhausted a self-insurance fund accumulated 
by a governmental unit over a considerable 
number of years. 


are on record 


(7) Consideration must be given not only 
to anticipated “normal” loss expectation but 
the unexpected “abnormal’’ loss. 
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Frequently, proposals for self-insurance 
funds advise accumulation of funds to pro- 
vide for only the small losses indicated by 
the loss record of the previous few years. 
loss will, 


The occurrence of a substantial 


in such a case, wreck the program. 


(8) A self-insurance plan should never be 
undertaken if the finances of the 
mental unit are not in a 
Premium 
pany 


govern- 
strong condition 
payments to an insurance 
definite 
outlay. Under a self- 
insurance plan, a substantial variation in the 


expected Ne 


com- 
furnish a guarantee for a 
definitely known 
Ss experience may result in serious 
financial difficulties, with consequent criticism 
from the electorate. Statutory debt limitations 
Where a substantial 
loss occurs, necessitating replace- 
ment expenditures from funds. to be derived 
from a special bond issue which would exceed 
the debt limitation, legal and political difficul- 
ties may postpone indefinitely the replace- 
ment of the property destroyed. 


(9) The fund should be 
kept inviolate except for payments of losses 
and expenses of administering the. fund. 
Sufficient guarantees should be present so 
that the temptation to tamper with accumu- 
lated insurance funds for other 
will be avoided. 


must also be considered. 


unexpected 


self-insurance 


purposes 


(10) Provisions must be made to supply 
the specialized inspection, engineering and 
fire prevention activities necessary to mini- 
mize losses. Definite responsibility for spe- 
cialized management and supervision should 
be placed. 
trative 


Costs of the essential adminis- 
and_ technical should be 
calculated as part of the cost of the self-insur- 
ance program and not concealed in the gen- 
eral governmental budget. 


services 


assuming the governmental unit 
should adhere to these scientific basic prin- 
ciples, it is obvious that it must be prepared 
to assume the functions of a private insur- 
ance company which has the 
advantage of risk-spreading—an advantage 
which the governmental unit 
overcome. For example, to determine the 
chance of loss by fire to a municipal build- 


Even 


tremendous 


can never 


ing, it is necessary to gather statistics as 
to how many fires occurred during a given 
period in a wide area and how many similar 
buildings were exposed to the peril of fire 
during that period. Therefore, if it can be 
determined that out of 10,000 similar build- 
ings throughout the country, ten have burned, 
then the chance of loss can be mathemati- 
cally calculated to 1/1,000, or 0.1 per cent. 
However, a municipality could hardly take 
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THIS ISSUE IN BRIEF 
As you read this issue you will learn 
that: 

spot insurance (a type of cas- 
ualty insurance which provides cover- 
age for a short period of time and on 
a specific motor vehicle) is already 
playing a large part in the liability 
field. Page 217. 
the Third Circuit allowed a 
real estate, under an agree- 
ment of sale, to recover fully against 


insurance 
seller of 


his insurance carrier for a loss occur- 
ring between the time of the agreement 
and final settlement. Page 223. 

ambulatory 
as security 


‘ . a mortgage on 
chattels should be taken 
only when primary reliance is placed 
on the ability of the mortgagor to 
repay his debt. Page 225. 

certain tax 
quences to two brothers who own all 


there are conse- 
the stock in a corporation and to the 
corporation if, upon the death of either 
brother, the corporation 
proceeds of a life policy in its favor 
and acquires his stock. 241. 
. . . it is the medically indicated 
hospital-and-medical benefit which ap- 
pears best to achieve the aims of eco- 
nomic rehabilitation of the employee. 
Page 245. 

kote in regard to automobile com- 
prehensive insurance, New Jersey held 
that the primary burden rests upon 
the insured to submit evidence which 
to a prima-facie 
that the loss was one covered by the 
policy. Page 250. 


takes the 


Page 


degree establishes 


in California, where no statute 
imposes civil liability for the leaving 
of a key in an unattended vehicle, 
the owner of a car is not liable for a 
thief’s negligent driving. Page 287. 


comfort in this statistic since there is no 
way of knowing whether a particular muni- 
cipal building will or will not burn in any 
given period. This particular building may 
be the one that burns. For the municipal- 
ity, as compared to the private insurance 
company, the risk is extremely high, even 
though statistically the chance of loss may 
be low. It can hardly be denied that muni- 
cipalities with a comparatively small num- 
ber of properties cannot calculate the chance 
of loss to those properties with any degree 
of mathematical precision, and then any 
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attempted prediction of future loss will be 
of no value whatsoever. 


The private insurer, on the other hand, is 
not concerned with the fact that there will 
be losses among the groups of property 
it insures. It is essentially concerned with 
making an accurate estimate of the extent 
of losses applied to the group. The insur- 
ance business, of necessity, puts into daily 
practice the mathematical theory of proba- 
bilities, which makes possible the use of 
statistical data to project the experience of 
the past into the future and thereby pre- 
dict, within reasonable time, what 
there will be. Self-insurance of a govern- 
mental unit cannot possibly apply such basic 
factors with any degree of certainty. 


The value of professional risk-bearers 
has impact in more ways than the assump- 
tion of risk, however, which alone would 
more than justify the existence of insur- 
ance companies. The engineering and’ in- 
spection services of insurance companies 
are becoming increasingly important to the 
policyholders. Experts from the compa- 
nies are available to give advice on protec- 
tion of properties. Thorough inspections 
and recommendations for prevention of 
loss are available. When new buildings are 
planned, the fire insurance engineers are 
available for consultation, and their sugges- 
tions may be instrumental in saving a sub- 
stantial amount of premiums. Changes that 
can easily be made in the blueprint stage to 
reduce the fire insurance rate are often ex- 
pensive or impossible after completion of 
the building. 


losses 


Casualty Problem 


The legal and practical aspects of the 
governmental unit’s liability to third par- 
ties for damages suffered because of negli- 
gence of public employees involve greater 
complexities than the essentially simple 
proposition of protection of public property 
from fire and other perils. 


The ancient common law doctrine of gov- 
ernmental immunity from suit, based on the 
theory that the sovereign cannot be sued 
without its consent, is still the prevailing 
doctrine in this country, although some 
states have, by statute, removed this de- 
fense from the torts of employees of the 
state and its subdivisions and also as to 
municipalities. In other cases, immunity 
has been removed only partially, as in South 
Carolina, where liability has been imposed 
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on municipalities, but such liability has been 
limited to $4,000. 


The majority of however, still 
cling to the common law of sovereign im- 
munity. In this view, the activities of a 
municipal corporation are twofold in nature 
—governmental and proprietary. In their 
governmental activities, municipalities are 
considered arms of the state and cannot be 
sued. In their proprietary functions, they 
are charged with liability for torts in the 
same manner as private corporations or 
individuals. The dividing line between gov- 
ernmental functions and proprietary func- 
tions is not clearly defined and will vary 
from state to state. Perhaps the confusion 
in these cases can best be illustrated by the 
distinction made in Hodgins v. Bay City, 156 
Mich. 687, 121 N. W. 274 (1909), where the 
plaintiff was allowed to recover because his 
injuries were caused by alternate current, 
a product of the city’s municipal plant, sold 
for profit. The court indicated that if the 
unfortunate had been killed by direct cur- 
rent used in the city’s street light, a govern- 
mental function, there could be no recovery. 
These distinctions have been applied to the 
automotive equipment of a city, and the 
chances of recovery for the injured party 
will often depend upon which department of 
the city ran over him. 


states, 


3ecause of obvious injustice to many in- 
jured claimants, some municipalities have 
attempted to rectify the legal situation by 
insuring themselves against public liability 
under contracts by which the insurance 
company waives any defense of govern- 
mental immunity in defending a suit. This 
may also raise legal questions and, in the 
case of Stephenson v. City of Raleigh, 34 
AUTOMOBILE Cases 587, 59 S. E. (2d) 195 
(1950), the Supreme Court of North Caro- 
lina denied recovery to a claimant even 
though the defendant, City of Raleigh, was 
insured under such a policy. The defense of 
governmental immunity, the court held, 
could not be waived by the city. 


Advantages of Casualty Insurance 


The greatest practical difficulty with ex- 
tending municipal responsibility in tort is 
the fear that serious losses will be suffered 
by the community. This fear can, in most 
cases, be minimized by insurance through 
private carriers. Although state and muni- 
cipal self-insurance funds have been advo- 
cated on the basis of costs, they present an 
approach which should not be used where 


(Continued on page 274) 
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Fear Investigations May Lead 
to Federal Insurance Regulation 


Current Congressional investigations into 
the operation of welfare and pension funds 
have disclosed actions by various insurance 
companies and agents which react against 
the insurance industry as a whole. There 
is a fear that the investigations may lead 
to some federal regulation of insurers in any 
law generally regulating the operation of 
such funds. 

A recent talk by Claris Adams, executive 
vice president and general counsel of the 
American Life Convention, before the Gen- 
eral Agents and Managers Conference of 
the National Association of Life Underwrit- 
ers, underlined the danger of possible federal 
supervision. Since most of the union wel- 
fare benefits have been bargained for under 
the Taft-Hartley Act, “Cong 
determine that 





ss may well 
it has a responsibility to 
prevent abuses which result in excessive 
costs and consequent diminution of 
fits,” Mr. Adams stated. 


bene- 


It was his opinion that the culpability of 
insurance in the pension-fund scandals has 
been “exaggerated and overemphasized.” 
He stated, however, that corrective meas- 
ures are called for, and he advocated that 
these measures be taken at the state level 
“before the broader issue becomes critical.” 

While the most recent hearings into the 
operation of the welfare and pension funds 
have been conducted by a subcommittee of 
the Senate Committee on Labor and Public 
Welfare, a subcommittee of the House Com- 
mittee on Education and Labor last year 
conducted an investigation of the problem. 
A report on its findings was made recently 
by Representative McConnell of Pennsyl- 
vania, its former chairman. (101 Congres- 


What the Legislators Are Doing 





sional Record 3145-3147 (March 24, 1955).) 
Part of the report reads as follows: 

“The insurance industry has no reason to 
be proud of the performance of some of the 
companies whose activities have come under 
subcommittee scrutiny. In some companies 
we have found a marked tendency to get 
welfare fund business at any price. 

“In this quest for business, several pat- 
terns of conduct have emerged. One com- 
pany evidently felt much of its business 
depended on the goodwill of a certain union 
official. This union officer was not a trustee 
and had no formal connection with the wel- 
fare fund which was insured by this com- 
pany. However, testimony shows that he 
dominated all the trustees, and in fact con- 
trolled the fund. This was obviously an 
important consideration for the insurance 
company, because when it drew a $16,000 
refund check payable to the trustees, it sent 
the check to this union official. When asked 
why this was done, a company official ex- 
plained, ‘It just seemed like a convenient 
way to get it where we wanted it to be.’ 

“Another company not only charged a 
high retention fee, but also sought the favor 
of a broker who wielded much influence 
among important union officials. Through 
this broker, a welfare fund policy was nego- 
tiated, on which the company and the broker 
divided 3714 percent of the premium pay- 
ments. This 37% percent, called the reten- 
tion rate, covered sales commission at 17% 
percent and other company costs at 20 per- 
cent. This left 62% percent of the premiums 
available to pay claims under the policy. 
However, this case enjoyed a good experi- 
ence rating, and the claims of employees 
fell far below the 62% percent. But did the 
company refund this unexpected saving to 
the policyholder? No, indeed. It split it 
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with the broker, in what it called a retro 
spective commission arrangement. 
“Everything, of course, depended on get 
ting the business, and this same company 
and its favorite influential broker were dis 
posed to take no chances on 
from other insurance carriers. 


competition 
When wel- 
fare fund trustees sought bids on a proposed 
insurance program, this company had an in- 
genious approach. It did not submit its bid 
to the trustees as other carriers had done. 
Instead, one of the union trustees took the 
other bids to his home in advance of the 
regular time for opening all bids. A private 
meeting was held in this union trustee’s 
home, at which the broker and an official of 
this company were present. The other bids 
were then prematurely opened and exam- 
ined. Then, armed with the knowledge of 
its competition, this company filed its pa- 
pers. It was, of course, the successful bid- 
der, and a handsome profit followed at the 
expense of the employees for whose benefit 
the insurance premiums were supposedly paid. 


“Nearly all the criticism directed at insur- 
ance companies can be applied with equal 
force to a number of brokers, agents, and 
so-called welfare-fund consultants. Wherever 
the subcommittee learned of a questionable 
practice by an insurance company, we in- 
variably found a broker or sales agent or 
a consultant near the scene. It 
learned of the close tie between 
union officials and the same brokers and 
consultants. This condition is reflected in 
high fees, the payment of commissions to 
union officers, elimination of real competi- 
tion among insurance carriers, and a result- 
ant reduction in the amount of benefits 
available to employees under health and 
welfare programs.” 


also 
certain 


has 


Representative McConnell stated that the 
subcommittee investigation found that dis- 
crimination in favor of union members was 
the rule in the payment of welfare-fund 
benefits, with but few exceptions. He said that 
in “many cases the insurance policies specify 
that all employees shall be eligible. But the 
trust agreement often defines an eligible 
employee as a union member in good stand- 
ing. It was found that the parties generally 
interpret such a trust provision to over- 
ride the terms of the insurance policy.” 

The plight of the transient worker for 
whom contributions are made in lieu of 
wages, but who finds it impossible to qualify 
for benefits, was another evidence of dis- 
crimination mentioned in the report. 


Representative McConnell’s report ended 
with the statement that the subcommittee 
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“suggested that the States take the initia- 
tive in determining the situation existing 
within their boundaries and in enacting legis- 
lation where it is. needed; and the coopera- 
tion of the Governors and legislatures of the 
States is invited in suggesting Federal laws 
which might be enacted in addition to their 
State statutes.” 


Pending Federal Legislation 


Hearings on a Senate bill (S. 743) to au- 
thorize the biennial inspection by the Coast 
Guard of the hulls and 
vessels were concluded 
Senate Committee on 
Commerce. The bill would retain the pres- 
ently required annual inspections of the 
hulls and boilers of passenger vessels. Sea- 
going barges that carry pasengers would be 
subjected to annual inspection, as at present; 
those not carrying passengers would be in- 
spected biennially. 


boilers of cargo 
March 24 by the 


Interstate and Foreign 


State Legislation 


Accident and Health Insurance 


West Virginia .. . The uniform individ- 
ual accident and sickness policy provisions 
law has been enacted. Laws 1955, S. B. 88, 
approved March 1, 1955, passed February 
24, 1955, effective 90 days from passage. 


Agents and Brokers 


Idaho ... All agents selling fraternal life 
insurance are now required to be licensed 
on the same basis: as agents selling non- 
fraternal insurance. Chapter 89, Laws 1955, 
H. B. 150, approved March 3, 1955, effective 
60 days after adjournment. 


Indiana ... Any licensed agents or bro- 
kers may, upon payment of an additional 
annual license fee of $75, be licensed to 
procure insurance policies from 
which are not authorized to do business in 
the state where, after diligent effort, they 
are unable to procure the amount of insur- 
ance desired from insurers authorized to do 
business in the state. The agents or brokers 
must post a $5,000 bond with the Insurance 
Department, and file an affidavit on or be- 
for the twentieth day of each month setting 
forth all of these transactions, and stating 
that diligent effort was made to procure the 
insurance in Indiana. Chapter 272, Laws 
1955, S. B. 212, approved March 11, 1955, 
effective upon proclamation of governor. 
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Nevada . 
for agents, brokers and solicitors has been 
moved up from March to the first day of 
May. Laws 1955, S. B. 28, approved March 
23, 1955, effective July 1, 1955. 


.. The expiration date of licenses 


The requirements to obtain a solicitor’s 
license have been increased in Nevada. An 
applicant must have been a bona-fide resi- 
dent of the state for not less than three 
prior to the filing of 
his application, and must successfully pass 
a written examination on fire and casualty 
subjects as required by the Insurance Com- 
missioner. Previously, the statute required 
only that the man be a resident of the state 
and be certified by his employer to be com- 


months immediately 


petent, with the insurer stating it will as- 
Laws 19 
approved and effective March 


sume responsibility for his acts. 
= B. 17, 
1955. 


West Virginia . . . The Insurance Com- 
missioner, in lieu of revoking or suspending 
the license of an agént, solicitor or broker 
for permitted statutory causes, may now 
assess a penalty in an amount not exceeding 
$100. Laws 1955, S. B. 87, approved March 
10, 1955, passed February 24, 1955, effective 
90 days from passage. 


Any insurer that delivers in West Vir- 
ginia an insurance contract to any broker 


pursuant to the application or request of 
the broker, acting for an insured other than 
himself, is deemed to have authorized the 
broker to receive on its behalf payment of 
any premium, provided the payment is re- 
ceived within 90 days after the due date or 
installment thereof or after the date of de- 
livery of statement by the insurer of addi- 
tional premium. This provision does not 
apply to policies of life insurance or non- 
cancellable accident and health insurance. 
Laws 1955, S. March 1, 


1955, passed 1955, effective 


B. 46, approved 
February 24, 
90 days after passage. 


Comparative Negligence 


Arkansas 
that contributory negligence will not bar an 
action for negligence, but that the damages 
awarded shall be diminished in proportion 
to the amount of negligence attributable to 
the injured person. A court must make a 
finding of fact or a jury must return a 
special verdict which states the amount of 
damages that would have been recoverable 
if there had been no contributory negligence 


Provision has been made 


and the extent to which the damages are 
diminished because of the contributory neg- 
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ligence. Act 191, Acts wal, B. - 352, 
approved March 14, 1955, effective 90 days 
after adjournment. 


Credit Insurance 


New Mexico A new act, entitled the 
“New Mexico Small Loan Act of 1955,” has 
been passed. The act regulates the making 
of loans of $1,000 or less, and the sale of 
insurance in connection with these loans. 
Administration of the act is under the 
supervision of the state bank examiner. 
Chapter 128, Laws 1955, S. B. 112, approved 
and effective March 16, 1955. 


Oregon Unless a lender is licensed 
as an insurance agent, he is not entitled to 
receive a service fee for effecting and serv- 
icing accident and health insurance—writ- 
ten in connection with an installment loan— 
in excess of 10 per cent of the premium 
charged to the borrower. This insurance is 
subject to the rules and orders of the Insur- 
ance Commissioner, but the Commissioner 
has no power to regulate premium rates. 
Chapter 125, Laws 1955, S. B. 37, approved 
March 22, 1955, effective 90 days after ad- 
journment. 

Provisions similar to the ones above have 
been made applicable to the sale of credit life 
insurance. Chapter 126, Laws 1955, S. B. 
38, approved March 22, 1955, effective 90 
days after adjournment. 


Doing Business 


Arkansas Any Arkansas insurance 
company, bank, trust company or building 
and loan association which has as one of 
its principal purposes the making or pur- 
chasing of loans secured by real estate 
mortgages may sell these mortgage loans 
to the Federal National Mortgage Associa- 
tion. In connection therewith they may 
make payments of any capital contributions, 
required by law, in the nature of subscrip- 
tions for stock, receive stock evidencing 
these capital contributions and hold or dis- 
pose of this stock. Act 376, Acts 1955, S. 
B. 315, approved March 24, 1955, effective 
90 days after adjournment. 

Insurance companies authorized to do busi- 
ness in Arkansas may invest their funds in 
negotiable first lien coupon bonds issued by 
local industrial development ccrporations or- 
ganized under the provisions of the Arkansas 
Industrial Development Act. Act 251, Acts 
1955, S. B. 338, approved March 15, 1955, 
effective 90 days after adjournment. 


Idaho . Foreign mutual fire insurers 
are now required to make a deposit of 
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$100,000 in cash or acceptable securities 
with the State of Idaho or its domiciliary 
state. The amount of surplus funds that 
these insurers must have as a condition 
for extinguishing the contingent liability 
of its policyholders to assessment has been 
raised from $200,000 to $300,000. Chapter 
221, Laws 1955, S. B. 106, approved March 
15, 1955, effective 60 days after adjourn- 
ment. 


Nevada . . . No petition for a receiver- 
ship of any domestic insurance company 
may be made until it is approved by the 
Insurance Commissioner at a private hear- 
ing held by him and the Attorney General. 
Afterwards the application for receivership 
must be made by the Attorney General. 
Laws 1955, S. B. 11, approved and effective 
March 23, 5 


1955. 

New York . . Fraternal benefit so- 
cieties may now admit to adult insurance 
membership any person not less than 15 
nor more than 65 years of age. Formerly 
the maximum age limit was 60 years of age. 
Chapter 73, Laws 1955, S. B. 810, approved 
and effective March 10, 1955. 


South Dakota . Domestic insurance 
companies may now invest in and 
similar securities issued or guaranteed by 
any railroad, public utility, finance or in- 
dustrial corporation which is at least five 
years old (other than those organized for 
the sole purpose of holding stocks of other 
corporations), which are created under the 
laws of the United States, the state or the 
District of Columbia. The companies may 
now invest up to 2 per cent of their assets 
in securities of any open-end or 
end management type investment company 
or investment trust fund registered under 
the Federal Investment Company Act of 
Congress of 1940, as amended. They may 
invest up to 5 per cent of their admitted 
assets, exclusive of capital and surplus, 
without regard to the restrictions of any 
act governing the investments of domestic 
companies. Laws 1955, S. B. 149, approved 
March 17, 1955, effective July 1, 1955. 


bonds 


cle »sed- 


West Virginia . A new provision has 
been added which defines and renders un- 
lawful unfair methods; of competition and 
unfair and deceptive acts and practices in 
the business of insurance. Laws 1955, H. B. 
67, approved March 14, 1955, effective 90 
days from passage. 


Wyoming . . . An act describing types 
of insurance and providing for authority 
insurance business in the state 


to transact 
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been Laws: ‘1955, H: B. 159 
approved March 2, 1955, effective 90 days 
after adjournment. 


has passed. 


Group Insurance 


Arkansas The maximum amount 
of insurance that an individual may hold 
under group term insurance plans has been 
raised to $35,000. Formerly the maximum 
amount was $20,000. Act 157, Acts 1955, 
H. B. 224, approved March 8, 1955, effective 
90 days after adjournment. 


Massachusetts . . . Where a group life 
insurance policy is issued to a creditor to 
insure debtors, an individual certificate must be 
each debtor which contains a 
statement that the life of the debtor is 
insured under the policy and that any death 
benefit paid thereunder by reason of his 
death shall be applied to reduce or extin- 
guish the indebtedness. Chapter 169, Laws 
1955, S. B. 609, approved March 15, 1955, 
effective 90 days after approval. 


given to 


The minimum amount of employees that 
may be covered under a group life insur- 
ance policy has been lowered from 25 to 
ten. Chapter 171, Laws 1955, H. B. 1597, 
approved March 15, 1955, effective 90 days 
after approval. 


Maine... The facility of payment clause 
which provided that an insurer may pay 
(where there is no designated beneficiary) 
to any person appearing to be equitably 
entitled thereto by reason of having in- 
curred funeral expenses or other expenses 
incident to the last illness or death of the 
person insured a sum not exceeding $250, 
now has an increased limit of $500. Laws 
1955, S. B. 149, approved March 18, 1955, 
effective 90 days after approval. 

The maximum amount of insurance that 
an individual may hold under group insur- 
ance plans is still $20,000, but an exception 
has been added where 150 per cent of the 
annual compensation of the individual from 
his employer exceeds $20,000, in which case 
the maximum amount is $40,000 or 150 per 
cent of the annual compensation, whichever 
is less. Laws 1955, S. B. 150, approved 
March 18, 1955, effective 90 after 
approval. 


days 


Insurance Litigation 


Indiana . . . Provision has been made 
for actions against and service of process 
upon unauthorized insurers. It is further 
provided how a defense may be made by 

(Continued on page 222) 
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SPOT INSURANCE 


By WILLIAM E. MOONEY 


This insurance is already play- 
ing a large part in the liabil- 
ity insurance field. It will be 
interesting to watch its further 
development, Mr. Mooney says 


‘POT INSURANCE is the title given to 

that kind of casualty insurance that pro- 
vides a coverage for a short period of time 
and on a specific motor vehicle." Usually, 
such insurance is intended to protect one 
against liability for personal injuries and 
against property damage occasioned by the 
collision of a rented motor vehicle with 
another vehicle. It is not characterized by 
a specific insurance policy to cover the par- 
ticular event, although an insurance policy 
may be purchased for such a purpose. Spot 
insurance may include the liability attaching 
to the owner of a motor vehicle when it is 
in a repair shop or garage, or when it is 
on loan to a third person. It is not con- 
templated to be effective when the par- 
ticular motor vehicle is being used without 
the consent of the owner thereof. 


KL 


While the phrase “spot insurance” is a 
newly coined term and, so far, is noted in 
only one court decision, it, nevertheless, is 
so appropriate a title as to deserve its ap- 
plication to similar situations. It is specifi- 


Automobile Cases (2d) 721, 90 Ga. App. 200, 82 
S. E. (2d) 742 (1954). 
2 See footnote 1. 


Spot Insurance 


cally named as such in Georgia” The 
Georgia Court of Appeals in the Owen case 
defined “spot insurance” as a specific insur- 
ance policy on a particular car rented to a 
specific renter. The Georgia court neces- 
sarily had to narrow its definition to fit its 
own Statute. Generally speaking, however, 
spot insurance would not necessarily be 
confined to a-rented car or to a particular 
rental agency or plan. 


Rental agencies and garages, for good 
business reasons, would be required to pro- 
vide spot insurance, although such insurance 
is often required by statute.* Public responsi- 
bility laws would usually catch up with such 
agencies and garages if an accident occurred 
and there were no insurance covering the 
event. 

Spot insurance is not intended to afford 
continuous or lengthy coverage. While the 
policy itself may be for a definite term of 
months, coverage of the particular automo- 
bile and driver in the locality in which it is 
applicable will be for a very short period of 
time. It is adapted to the time an automobile 
or truck is rented (excluding a rental by the 
month or year), in the casual course of the 
renter’s pleasure or business, or while his 
automobile or ‘truck is being serviced in a ga- 
rage or repair shop. It also covers the period 
when some acquaintance or friend is driving 
an automobile at the request of the owner, 

> Kenner v. Century Indemnity Company, 25 


Automobile Cases 657, 320 Mass. 6, 67 N. E. (2d) 
769 (1946). 
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excluding the duties of a chauffeur or of a 
regular driver or operator. 


Statutes that have been enacted to require 
spot insurance are varied, and there is no 
pattern that may be set down as the general 
form. The insurance may be limited to 
$5,000 .for personal injury and a smaller 
amount for property damage.* Whether the 
rental agency, or the one who needs spot 
insurance or who is required to furnish it, 
is adequately protected by the minimum 
coverage provided by law is a matter of 
business judgment solely. The fact that the 
statute prescribes a minimum amount of 
insurance is not a limitation of one’s lia- 
bility. Providing the minimum amount re- 
quired by law would not relieve the rental 
agency or the owner of the auto from 
responding in damages for the full amount, 
liability would not be confined to the amount 
set forth in the insurance policy. 


On the other hand, the rental agency, as 
the owner of the vehicle, might or might not 
be liable for damage caused by the operation 
of the rented auto when it is exclusively in 
the hands of the renter. The particular facts 
involving any collision would disclose where 
there was a liability or where there was no 
liability. The-rental agency, no doubt, would 
be liable if the rented automobile were not 
fit to be operated and a resulting accident 
were occasioned thereby. Faulty brakes, 
tires, headlights, windshield wipers and the 
like, any one of which could be attributed 
as the proximate cause of an accident, might 
show that the vehicle was not in good con- 
dition when it was rented and might raise 
a clear case of liability against the renter, 
independent of its liability as owner. Fre- 
quently, the state law implies a liability to 
the owner when his vehicle is lawfully being 
operated by an agent, renter, lessee or 
member of the family. 





*Tilinois Revised Statutes (1954), Ch. 95%, 
Sec. 63. 
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Mr. Mooney is general attorney, Woodmen 
of the World Life Insurance Society, Omaha 


However, the renter of the vehicle is also 
liable for accidents occasioned when he is in 
charge of the automobile, either personally 
or through an agent. His own insurance 
on an automobile owned by him may cover 
him in the event he rents an automobile. 
That is based on the provisions of the policy 
he carries on his own automobile. His 
policy will usually cover him if the rental 
of an auto is not frequent or regular. His 
policy would also cover his responsibility if 
he were driving a friend’s automobile, with- 
out the rental element being involved. 


There is an endless variety of phrases 
employed in automobile insurance policies 
as to the use of other automobiles and the 
limits of extended coverage when such auto- 
mobiles are so used. The following are the 
provisions contained in many of them: 


“Use of Other Automobiles If the 
named insured is an individual who owns 
the automobile classified as ‘pleasure and 
business’ or husband and wife either or both 
of whom own said automobile, such insur- 
ance as is afforded by this policy with 
respect to said automobile applies with 
respect to any other automobile, subject to 
the following provisions: 


“(a) With respect to the insurance for 
bodily injury liability and for property dam- 
age liability the unqualified word ‘insured’ 
includes (1) such named insured, (2) the 
spouse of such individual if a resident of 
the same household and (3) any other person 
or organization legally responsible for the 
use by such named insured or spouse of an 
automobile not owned or hired by such 
other person or organization. Insuring 
Agreement III, Definition of Insured, does 
not apply to this insurance. 


“(b) This insuring agreement does not 
apply: 
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“(1) to any automobile 
as part of a frequent use of hired automo- 
biles by, or furnished for régular use to the 
named insured or a member of his house- 
hold other than a private chauffeur or 
domestic servant of the named insured or 


»wwned by, hired 


spouse 


There is no spot insurance problem in- 
volved if there is but one policy covering 
an accident. The owner cf the vehicle may 
be liable, and the renter cr driver may also 
be liable, but, insofar as the insurance is 
concerned, there is only ove insurance com- 
pany involved. 
insurance, 


That cou!d be a single spot 


But considerable difficulty is encountered 
by the courts in determining the liability 
of an insurer when there are policies in two 
different companies that, singly, would have 
provided the coverage it! a particular acci- 
dent. Overlapping insrance; risk areas 
that do not seem to be iicluded; definitions 
of “other insurance,” “excess,” “primary 
liability” and “omnibus” clauses; and phra- 
seology rendering one or both policies void 
if there is valid and collectible insurance 
available are some of the difficulties encoun- 
tered. The courts have struggled with the 
problems involved and liave not been able to 
devise clear-cut rules. 


This makes it difficudt to state a definite 
rule of law and, yet, certain generalizations 
may be indulged in. A court faces a diffi- 
cult decision if two pclicies that would or 
could be available to cover a definite acci- 
dent each were to contain clauses absolutely 
negating liability in the event the other 
policy covered the risk. When faced with 
such a decision, several courts have stated 
that, a premium having been paid to the 
insurance company for such coverage, it 
would be a ridiculous result if it were con- 
cluded that neither policy afforded protec- 
tion. In the case ot Continental Casualty 
Company v. Weekes, the circuit court decided 
that an automobile lessor’s insurer was liable 
to its policy limits for all sums that an in- 
jured plaintiff could recover. The Supreme 











Court of Florida reversed the case, holding 
that, because of the policy terms, it did not 
afford valid and collectible insurance within 
the meaning of the “other insurance” clause 
in. the automobile lessee’s policy. 


Primary Liability 


There is a diversity of judicial opinion as 
to which insurance company shall bear the 
primary liability when two policies are in 
force at the time of an accident. Either 
insurer would be liable in the absence of the 
additional insurance. When both policies 
exclude liability when there is “other valid 
and collectible insurance,” courts will decide 
such an exclusion in one policy is not a 
stand-off as against the other policy. One 
company will be held liable. However, the 
approaches used to determine which com- 
pany is liable are confusing and have re- 
sulted in two general rules. Is the insurance 
primary, excess or coinsurance? Under a 
statute requiring such insurance, it may be 
considered primary to anyone injured or 
one suffering property damage and, yet, the 
same policy of insurance might be excess or 
coinsurance as between companies and in- 
sureds. The phraseology in the statute as 
well as in the policy is so varied that only 
generalizations may be indulged in. 


The case of Grasberger v. Liebert and 
Obert, in which the Superior Court of 
Pennsylvania was reversed,’ is indicative of 
what has been said to be “the more rational 
rule and of the view recently predominating.” 
This rule is that the primary policy must 
first be exhausted before the other insurance 
is available.® 

Another case® involved the loan of a 
motor truck for temporary use in the busi- 
ness of a trucking concern, its truck then 
undergoing repairs. The motor truck was 
insured by its owner. The concern which 
rented the truck was insured in another 
company. A collision resulted in injuries 
to four persons, one of whom was injured 
fatally. The insurance policy of the truck- 





5. Fla. —, 74 So. (2d) 367 (1954). See also 
Penn v. National Union Indemnity Company, 
68 F. (2d) 567 (1934); McFarland et al. v. 
Chicago Express, Inc., 1 Automobile Cases (2d) 
51, 200 F.. (2d) 5 (Tll., 1952). 

64 Automobile Cases 141, 335 Pa. 491, 6 Atl. 
(2d) 925. 

72 Automobile Cases 629, 134 Pa. Super. 78, 
4 Atl. (2d) 186 (1939). 

8 Zurich General Accident & Liability Insur- 
ance Company, Ltd. Clamor, 12 Automobile 
Cases 1117, 124 F. (2d) 717 (Ill., 1942); Speier 
v. Ayling, 24 Automobile Cases 413, 158 Pa. 
Super. 404, 45 Atl. (2d) 385 (1946); Travelers 


Spot Insurance 


Indemnity Company v. State Automobile Insur- 
ance Company, 12 Automobile Cases 864, 67 
Ohio App. 457, 37.N. E. (2d) 198 (1941); State 
Farm Mutual Automobile Insurance Company 
v. Hall, 15 Automobile Cases 1030, 292 Ky. 22, 
165 S. W. (2d) 838 (1942); Continental Casualty 
Company v. Curtis Publishing Company, % F. 
(2d) 710 (Pa., 1938); Commercial Casualty In- 
surance Company v. Hartford Accident & In- 
demnity Company, 190 Minn. 528, 252 N. W. 434, 
reh’g den., 253 N. W. 888 (1934). 

® American Surety Company v. American In- 
demnity Company, 8 N. J. Super. 343, 72 Atl. 
(2d) 798 (1950). 
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ing company covered a vehicle temporarily 
used as a substitution, and also provided 
coverage for a nonowned vehicle if the use 
of such a truck was occasional and infre- 
quent. There were provisions also as to 
“other insurance.” 

The court held that where the owner of 
a truck has a policy with an omnibus clause, 
and the additional insured also has a non- 
ownership policy which provides that it 
shall only constitute excess coverage over 
and above any other valid, collectible in- 
surance, the owner’s insurer has the pri- 
mary liability. The liability of the excess 
insurer does not arise until the limits of the 
collectible insurance under the primary 
policy have been exceeded. 

While the phraseology in the policies 
will govern, it may be stated as a general 
rule that if the insurance afforded is strictly 
spot insurance, it will require the insurance 
carrier to be primarily liable on the par- 
ticular risk. Any other policy coextensive 
with the insurance would be limited 
to excess insurance only.” 


spot 


Primary Insurance 
and Excess Liability 


Where an insurer under an automobile 
liability policy was involved in an accident 
while driving the automobile of another 
who had a liability policy with another 
company, and both policies contained a pro- 
limiting liability in the event the 
insured had other insurance against loss cov- 
ered by the policy, the liability policy issued 
to the owner of the automobile involved 
in the accident constituted primary insur- 
ance and created liability upon the insurer 
issuing such policy to discharge any lia- 
bility which might be established against 
the driver of an automobile by reason of 
accident within the limits of coverage of the 
policy. The policy issued to the driver con- 
stituted only secondary or excess insurance.” 


vision 


Other Insurance 


The liability of the insurer of a renter 
of an automobile is also a phase of spot 


Insurance Company v. Cochran Oil Mill and 
Ginnery Company, 26 Ga. App. 288, 105 S. E. 856. 

u Farm Bureau Mutual Automobile Insurance 
Company v. Preferred Accident Insurance Com- 
pany, 78 F. Supp. 561 (Va., 1948). 

2 American Automobile Insurance Company v. 
Indemnity Insurance Company of North Amer- 
ica, 39 Automobile Cases 1023, 108 F. Supp. 221 
(Pa., 1952). 

13 Canadian Indemnity Company v. United 
States Iidelity & Guaranty Company et al., 
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insurance. In one case,” an employee of 
Sharples Corporation hired an automobile 
in his own name. The court concluded that 
“he hired it on his own responsibility and 
not for or in behalf of his employer.” How- 
ever, an accident occurred while he 
driving the automobile “in the course of his 
employment.” Cope, the employee, had a 
liability insurance policy. The Sharples Cor- 
poration also had a liability insurance policy 
and it was on this policy that the loss was 
paid. The suit was for a declaratory 
judgment to recover this loss. The court 
held that the insuring clause of Cope’s 
policy covered the claim in question. The 
“other insurance” 


was 


court also considered the 
clause of Cope’s policy, but held it did not 
have any bearing on a final determination. 
“The result is that the insurance company 
which insured the driver who did the dam- 
age pays for it = 

The “other insurance” clause is not appli- 
cable when the driver of a loaned auto- 
truck was insured by only one company. 
The court held that the insurer of the driver 
would be primarily liable because it was the 
insurer of the truck driver active 
negligence caused the accident.” 


whose 


The McFarland case™ holds that questions 
determined by the 


of liability are to be 
language of the policies and not by reason 
of which insurer first assumed the 
However, in the American Surety Company 
case,” the court remarked that the indem- 
nity policy was issued prior to that of the 
plaintiff. In the Oregon Auto Insurance 
Company case, the court said that it was 
immaterial which policy had been written 


risk. 


first. 

“Other insurance” clauses have been held 
to be mutually repugnant and would be dis- 
regarded, and insurers would be required 
to prorate the liability.” 


Pro-Rata Liability 

Where two insurers are liable under their 
policies for the same injury, the fact that 
one policy was comprehensive in its cover- 








4 Automobile Cases 892, 213 F. (2d) 658 (Calif., 
1954). McFarland v. Chicago Express, Inc., 
cited at footnote 5. 

14 Cited at footnote 5. 

15 Cited at footnote 9, p. 801. 

1 Oregon Automobile Insurance Company v. 
United States Fidelity & Guaranty Company 
et al., 38 Automobile Cases 917, 195 F. (2d) 958 
(Ore., 1952); Zurich General Accident & Liability 
Insurance Company, Ltd. v. Clamor, cited at 
footnote 8. 
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age and the other was limited to automo- 
bile liability did not make the former the 
primary insurer and the latter the second- 
ary insurer. Pro-rata provisions are based 
on ratios—thus, if one policy has a $20,000- 
$40,000 limit and the other has a $10,000- 
$20,000 limit, it renders the first company 
responsible for $6,000 and the second com- 
pany liable for $3,000 on a $9,000 award.” 


Contribution 
as Between Toritfeasors 


Where lessor and lessee of a truck, and 
driver thereof, furnished by the lessor, are 
liable for the wrong- 
ful death of a third person arising out of 
the negligent operation of the truck, insurer 
is not entitled to recover against lessor for 
contribution for amount paid in settlement 
of death claim.* 


jointly and severally 


Exclusionary Clauses 


An insurance policy included a general 
provision as to the use of other automo- 
biles, but excluded coverage as to any auto- 
mobile owned by, registered in the name of, 
or hired as a frequent use by, the insured. 
Such a policy was not 
auto regularly used, but not owned, by the 
plaintiff. The court said: “Without some 
such exclusion it is obvious that the com- 
pany might 
the hazard 


increased.” ™ 


effective as to an 


lose premiums and also that 
under the insurance would be 


Omnibus Clause in Policy 


omnibus clause in a liability 
insurance policy, if the automobile is being 
operated with the permission of the owner, 
the owner’s insurer is liable, even though 


Under the 


the operator of the auto was one other 
than the one to whom the permission had 
been given. When an owner gives per- 
mission to drive a car, it is not personal, 
unless expressly so limited. The excess in- 
clause in the driver’s automobile 
liability policy applied only above that pro- 
vided by the public liability insurance on 
the car involved in the accident.” 


surance 


1 Bituminous Casualty Corporation v. Trav- 
elers Insurance Company, 122 F. Supp. 197 
(Minn., 1954). 

1% American Fidelity & Casualty Company of 
Richmond, Virginia v. Zurich General Accident 
and Liability Insurance Company, Ltd., et al., 
27 Automobile Cases 602, 70 F. Supp. 613 (S. C., 
1947). 

”% Harrill v. Motor Vehicle Casualty Company, 
122 F. Supp. 389 (Ta., 1954). 


Spot Insurance 





Omnibus Clause 


Omnibus coverage clause was held to be 
ambiguous in the case of Continental Casualty 
Company v. Padgett.* The omnibus cover- 


age clause provided that the unqualified 
word “insured” includes the named _ in- 
sured and, also, any person while using 


an owned or hired automobile and any 
organization legally responsible 
for the use thereof, provided that the actual 
use is by the named insured, or 
permission. 


person or 


with his 
The court concluded that the 
language was ambiguous and that a liberal 
construction would be given to it so that 
liability would attach when the driver was 
given permission of an auto-truck, and ex- 
press permission is implied permission for 
all purposes. 


Excess Insurance 


The problem as to whether one policy 
was “excess” to another causes much diffi- 
culty in construction. It arises in the use 
of an automobile not owned by the insured. 


Two questions propounded in this case ™: 
Was the auto loaned to the named insured ? 
Was the auto loaned to the insured in his 
corporate capacity? 

The would 
determine not only the matter of liability 
but whether one insurance coverage is ex- 


answer to these questions 


cess Over another. 


Garage Liability Policy 


One of the policies in this case™ 
insurance for $5,000 on garage 
owners, under the compulsory auto liability 
laws of Massachusetts. 


pro- 


vided spot 


The other policy 
for $5,000 was on the auto delivered to a 
for repairs. In testing the vehicle 
on the street, an employee of the garage 
collided with another motor vehicle. The 
court held both the owner of the auto and 
the garage owners liable for the ensuing 
le The serious controversy was as 


garage 





damages. 
to the allocation of the damages as against 
Pro- 
“other insur- 
ance” were construed. The injured party 


the respective insurance companies. 
visions in both policies as to 





* Aetna Casualty and Surety Company v. 
De Maison, 4 Automobile Cases (2d) 127, 114 
F. Supp. 106 (Pa., 1953). 

21123 F. Supp. 847 (S. C., 1954). 

22 Manufacturers Casualty Insurance Company 
v. Great American Indemnity Company, 34 Auto- 
mobile Cases 610, 91 F. Supp. 18 (Pa., 1950). 

23 Kenner v. Century Indemnity Company, 25 
Avtomobile Cases 657, 320 Mass. 6, 67 N. E. (2d) 
769. 
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was allowed a recovery against each insurer 
for half of the judgment, costs and interest. 

The case of Libero v. Lumbermen’s Mutual 
Casualty Company™ held that when an auto- 
mobile liability policy excludes from coverage 
any accident arising out of the operation 
of an automobile by any person employed 
by an automobile repair public 
garage, it applies to employees of such shop 
or garage only when they are acting within 
the scope of their employment. However, 
whether the garage employee was acting 
within the scope of his employment was 
held to be a question for the jury. 


shop or 


WHAT THE LEGISLATORS ARE DOING 


| 


these insurers, and for the allowance of at- 
torneys’ fees in actions against them. Chap- 
ter 203, Laws 1955, S. B. 241, approved 
and effective March 10, 1955. 


South Dakota . . . Another unauthor- 
ized insurers process act, similar to the one 
passed in Indiana, has been enacted. Laws 
1955, S. B. 307, approved March 7, 1955, 
effective July 1, 1955. 


Tennessee . - An act has been passed 
which provides that in any tort action 
prior settlements of damages made on 
behalf of the plaintiff by another are no 
bar to the plaintiff's action. The act ex- 
cludes from evidence proof of this settle- 
ment except where it was made with the 
express consent of the plaintiff in writing 
after the cause of action arose. Chapter 318, 
Acts 1955, H. B. 538, approved and effec- 


tive March 25, 1955. 


The provisions which make the Secretary 
of State of Tennessee the agent of nonresi- 
dent motorists for the service of process 
where the nonresident is involved in an 
accident in Tennessee has been amended. 
Formerly the agency was to continue for 
a one-year period following the accident or 
injuries, but now it has been extended for 
as long after the expiration of the year 
period as may be necessary to enable the 
secretary of state to complete the service 
of process, sued out prior to the expiration 
of the year and forwarded to him with rea- 
sonable dispatch. Chapter 265, Acts 1955, S. B. 
85, approved and effective March 21, 1955. 


Where a garage owner loaned an auto- 
mobile to a customer for temporary use and 
an accident occurred while it was being 
operated by the customer’s agent, the garage 
owner’s insurer was primarily liable and the 
customer’s insurer was liable only as an 
excess after the garage owner’s 
policy had been exhausted.” 


insurer, 


Plainly, spot insurance is already playing 
a large part in the liability insurance field. 
It will be interesting to watch its further 


development. [The End] 


a 
| 


Continued from page 216 


Life Insurance 


Nevada . . An act has been passed 
which prohibits certain gimmicks in the 
sale of life insurance. Among those things 
prohibited are the issuance of policies (other 
than group policies) which do not consti- 
tute the entire contract between the parties, 
which contain a provision for the segrega- 
tion of policyholders into mathematical groups 
and provide benefits for a surviving policy- 
holder etc., which provide benefits for sur- 
viving or continuing policyholders contingent 
upon the lapse or termination of other 


policyholders and which pay or grant some-’ 


thing of value to the policyholder on the 
death of anyone not specifically named in 
the policy. Laws 1955, S. B. 14, approved 
and effective March 23, 1955. 


Utah . . Certain practices relating to 
the issuance of life insurance policies have 
also been prohibited in this state. Policies 
may not provide, in addition to benefits 
arising out of any such policy, for the accu- 
mulation of any funds over a period of 
years, and for payment of all or any part of 
these funds only to members or policy- 
holders of a designated group or class who 
continue as members or policyholders until 
the end of a specified period of years. Also, 
no individual life insurance policy may 
provide that on the death of anyone not 
specifically named therein, the owner or 
beneficiary of the policy shall receive the 
payment or granting of anything of value. 
Laws 1955, S. B. 112, approved March 15, 
1955, effective 60 days after adjournment. 





24. Conn. —, 5 Automobile Cases (2d) 149, 
108 Atl. (2d) 533 (1954). 
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* Hardware Casualty Company v. Massachu- 
setts Bonding & Insurance Company, 129 N. Y. 
S. (2d) 304 (1954). 
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Award of Judgment 


Greater than Fire Loss 
By ABE J. GOLDIN, Philadelphia Attorney 


Will the Vogel case cause underwriters to re-examine the pro- 


rata clause, lines 86-89 of the standard fire insurance policy? 


HE United States Circuit Court for the 

Third Circuit, on February 17, 1955, 
decided a most interesting question in the 
case of Vogel v. Northern Assurance Com- 
pany, Ltd., and Mount Joy Mutual Insurance 
Company, 8 FrrE AND CASUALTY CASES 592. 
In this’ curious case, the court decided to 
sustain judgments totaling. $15,000 on a 
fire loss of $12,000. The opinion affirmed 
the decision of United States District 
Court for the Eastern District of Penn- 
sylvania, which opinion is now reported 
in 8 Fire AND CASUALTY CASES 128, 114 F. 
Supp. 591. 


The are as follows: A 
real estate, under an 
settlement to be made at a time certain in 
the future, sold the property to the plaintiff- 
buyer in this case. After the agreement 
of sale was entered into, the seller obtained 
a policy of fire insurance in the sum of 
$6,000 from the Northern Assurance Com- 
pany, Ltd. The buyer then obtained a 
policy of fire insurance to cover his interest 
in this property with the Mount Joy Mu- 
tual Insurance Company in the sum of 
$12,000, with a three-fourths value clause. 
Before settlement made the property 
burned down, and all the parties agreed that 
the actual cash value of the property in 
question, less depreciation, was $12,000. After 
the fire, the buyer, in accordance with the 
terms of the agreement, made settlement 
for the property and received a deed there- 
for, and the seller gave the buyer an assign- 
ment of the seller’s interest in the fire policy 
with the Northern Assurance Company, 
Ltd. The buyer sued both insurers that 
covered the fire loss, and the lower court 


the 


facts seller of 


agreement of sale, 


was 


entered judgments in favor of the buyer 
against the seller’s insurance company for 
$6,000, and against the insurer for the buyer 
in the sum of $9,000, or a total of $15,000. 


Claim Against Northern 
Assurance Company, Ltd. 


The first question was whether the buyer 
could recover the $6,000 claim against North- 
ern Assurance Company, Ltd. The court 
first stated that, under Pennsylvania law, 
when a contract for the of land is 
made, equitable ownership immediately passes 
to the buyer. The title which the seller 
retains until final conveyance is but a 
“security title,’ and risk of ad- 
vantage is in the buyer.’ A seller with 
this “security title” may take out insurance; 
and as between the seller and the insurance 
company, the seller owns the property. 

The may 
fore settlement, even though the buyer fully 
The seller, how- 
likes with the 


sale 


loss or 


seller recover for the loss be- 
performs at a later date.’ 
not do what he 
the policy. He holds those 
trust for the buyer, for the 
in the nature of an accession 
The buyer would have been 
a suit against Northern even 
assignment of the Northern 
proceeds fur that reason. As a result, 
judgment was entered for the buyer against 
Northern in the sum of $6,000, the amount 
of the seller’s policy. 


ever, may 
proceeds of 
proceeds in 
proceeds are 
to the land.® 
successful in 
without an 


Counsel for Northern made main 


arguments against this result: 


two 





1 Insurance Company v. Updegraff, 21 Pa. 513, 
519; Reed v. Lukens, 44 Pa. 200; Dubin Paper 
Company v. Insurance Company of North 
America, 6 Fire and Casualty Cases 821, 361 Pa. 
68, 63 Atl. (2d) 85. 
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? See footnote 1. 
3 Dubin Paper Company v. Insurance Com- 
pany of North America, cited at footnote 1. 














(1) The seller’s insurance only covered 
the security title which the seller had. 
Since he was paid in full, when settlement 
under the agreement of sale was made, he 
suffered no loss. 


entitled to subrogation 
against the 
from the 


right 


(2) Northern is 
of the seller’s rights 
Since the seller collected in full 
buyer, Northern’s subrogation 
destroyed in advance and, therefore, North- 
ern should pay nothing. 


buyer. 


was 


The court disposed of both of these con- 
tentions by stating that the series of cases, 
which are in the footnotes of this article, 
previously cited, firmly settled the law of 
Pennsylvania as to those contentions. Other- 
wise those cases would have had different 
results. 


Claim Against Mount Joy 
Mutual Insurance Company 


The question was whether the 
buyer could recover the $9,000 claim against 
Mount Joy. In determining this question 
adversely to Mount Joy, the court stated 
the well-known principle that a vendee who 
has made a contract to buy land can him- 
self take out insurance. The reason for 
this is that if the vendee bears the risk 
of loss, he certainly has a risk which he 
can insure against.* Since the loss was 
$12,000 and the insurance was $9,000, the 
court affirmed judgment in f 


second 


favor of the 
buyer and against Mount Joy in the sum 
of $9,000. 


Mount Joy’s counsel made the following 
arguments: 


Mount Joy’s policy forbade other insur- 
ance. The buyer, by accepting the benefits 
of the seller’s policy, created a situation 
where there would be a breach of the “other 
insurance” clause.© Further, there should 
at least be a proration, under the pro-rata 
clause of the policy. 


The court answered this argument by 
pointing out that the two policies were on 
two separate interests, the seller’s and the 
buyer’s. The settled interpretation of the 
“other insurance” prohibition is that there 
must be, to constitute “other insurance,” 
unity of interest, risk and hazard,® none of 
which occurred in this case. 





* Imperial Fire Insurance Company of London 
v. Dunham, 117 Pa. 460, 12 Atl. 668; Millville 
Mutual Fire Insurance Company v. Wilgus, 88 
Pa. 107 (1878). 

> Compare Gnat v. West Chester Fire Insur- 
ance Company, 176 Wis. 274, 167 N. W. 250, 
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seller did not 


Furthermore, the 
an insurance policy to the buyer. 
he assigned was a chose in action, a claim 
for a loss which had already taken place, 
As to the pro-rata clause, there is the same 
requirement that there be identity of interest. 


assign 


What 


Conclusion of Court 


In the concluding paragraph of the opin- 
ion, Judge Goodrich said: 


“This brings us to an affirmance of a 
judgment for $15,000, $3,000 more than the 
This, it is true, seems incongruous in 
view of the often stated generalization that 
fire insurance is indemnity insurance. Vance 
on Insurance, sec. 14, (3d ed., 1951): 1 
Richards on Insurance 3. The incongruity, 
if there is one, reaches clear back to 1853 
in the settled rule in Pennsylvania that the 
seller can recover fully against the insur- 
ance company for a loss occurring between 
the time of the agreement and final settle- 


loss. 


ment even though the buyer has _ taken 
title according to the terms of the con- 
tract. We have no doubt that the ingenuity 


of insurance counsel will draft a provision 
whereby total recovery can be limited to 
the actual loss, if that is an object to be 
desired. And if this Court has failed in 
its examination of Pennsylvania law on the 
subject, it will be compelled to take the 
course over.” 


Writer’s Conclusion 


The court’s conclusion was humorous, but 
we wonder if underwriters will be amused 
when reading that last paragraph. 


Plaintiffs’ counsel will learn from this 
decision that had there been adequate in- 
surance, the buyer would have recovered 
$24,000 for his $12,000 loss. Brokers will 
realize the importance of covering the vendee 
fully, as soon as an agreement of sale is 


executed. Many questions are raised, for 
example: Does: this result apply to the 
contractor-owner situation, or the bailor- 


bailee situation? 


The underwriters, we predict with some 
certainty, will re-examine the pro-rata clause, 


lines 86-89 of the standard fire insurance 
policy, with a view of eliminating the 
problems of this case. [The End] 


where a son took out insurance on his father’s 
property, and then the father took the benefit 
of same. 

® Richards on Insurance (5th Ed., Freedman. 
1952), Vol: 3, p. 1667. 
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Investments of Life Insurance Companies: 


Mortgages on Ambulatory Chattels as Security 


By RAY D. HENSON 


Discussion of a field which is full of investment oppor- 
tunities is presented by the author, an attorney for the 
Continental Casualty and Continental Assurance Companies 


N RECENT YEARS life insurance com- 

panies have invested millions of dollars 
in real estate through sale and lease-back 
transactions. By such arrangements, the 
sellers have acquired capital funds for cur- 
rent use and have presumably found certain 
tax benefits as tenants which they would 
not have had as owners. 

By their nature, most chattels would not 
present to insurance companies so attractive 
ownership investment opportunities as real 
estate. Chattel ownership does, however, 
represent a sizable investment of capital 
funds in the many manufacturing 
and service corporations; and, in order to 
recover part of that investment for current 
use, loans to such companies are frequently 
made by insurance 
being evidenced by 


case of 


companies, the loans 
a bond, debenture or 
note, and secured by a chattel mortgage. 
This arrangement gives the chattel owner 
current funds and certain tax advantages, 
and it gives an insurance company, relying 
primarily on the credit cf the 
some security for the loan. 


borrower, 


It is the purpose of this paper to examine 
in a brief way the security value of a mort- 
gage on ambulatory chattels, and to point 
out some of the more prominent problems 
involved in this field. 

As used in this paper, a chattel mortgage 
is an instrument whereby the owner of per- 
sonal property purports to transfer the title 
to the property to another person as secu- 


1For example, Cambridge v. Patrick, 140 
Ohio St. 521, 45 N. E, (2d) 751 (1942); Mason 
v. Sault, 93 Vt. 412, 108 Atl. 267 (1919). 

2? For example, Brown v. Schwab, 27 Ariz. 457, 
233 Pac. 593 (1925); Commercial Securities v. 
Mast, 145 Ore. 394, 28 Pac. (2d) 635 (1934). 

3 Waterman v. Mackenzie, 138 U. S. 252, 11 
S. Ct. 334 (1891). 
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rity for the repayment of a debt, the title 
being subject to defeasance on the payment 
of the debt. The legal effect of a chattel 
mortgage varies. In some states the com- 
mon law rule prevails, and the mortgagee 
holds the legal title to the chattels subject 
to the mortgagor’s equitable right of re- 
demption*; while in other states, the chattel 
mortgagee possesses only a lien before con- 
dition broken, and the mortgagor’s title is 
not extinguished before foreclosure of the 
mortgage according to its terms or as pro- 
vided by statute.’ 

Unless the mortgage provides otherwise, 
in title-theory states, the mortgagee is en- 
titled to possession of the chattels before 
default * and, where the mortgage is held 
to give only a lien to the mortgagee before 
default, the mortgagor is entitled to retain 
possession.* The mortgagor’s interest in the 
property generally will be liable to attach- 
ment by the mortgagor’s creditors, subject 
to the rights of the mortgagee.® 

All states regulate chattel mortgages by 
statute and, at least as far as third parties 
are concerned, these statutes must be com- 
plied with if a valid lien is to be obtained. 
They usually require acknowledgment, filing 
or recording in certain places within spe- 
cified times, and set forth a time limitation 
for the duration of the lien. The mortgaged 
property must be described adequately, but 
the adequacy of the description is a matter 
for the courts to decide when the question 

* Spellman v. Beeman, 70 Fla. 575, 70 So. 589 
(1915). 

5 Second National Bank v. Gilbert, 174 Il. 
485, 51 N. E. 584 (1898); Consolidated v. Adams, 
289 Ill. App. 576, 7 N. E. (2d) 623 (1937); Kiel 
v. Raeder, 242 Wis. 62, 7 N. W. (2d) 414 (1943); 
Minnesota Statutes Annotated, 1947, Sec. 511.16. 
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arises; and the peculiar circumstances of 
each case (in particular, the relationship of 
the third party involved) must be considered.” 

Where the chattels remain in the mort- 
gagor’s possession, recording or filing of 
the mortgage is necessary to preserve the 
lien of the mortgage against third parties,’ 
and the chattels cannot be under the un- 
controlled dominion of the mortgagor.* 

Some mortgagable chattels, by their na- 
ture, may wear out or become obsolescent 
during the term of the mortgage. If this 
situation exists, it would be perilous, from 
the mortgagee’s standpoint, for the mort- 
gage to provide for the mortgagor to dis- 
pose of them without consent or without 
substitution of chattels of at least equal 
value, for if the proceeds of the sale could 
be used as the mortgagor saw fit, the mort- 
gage would probably be void as to third 
parties, even though recorded.’ 

The question of where to record a chattel 
mortgage can be very simply answered if 
the chattels are located in the county of the 
mortgagor’s residence both at the time of 
the execution and at the time of the record- 
ing of the mortgage. If the mortgagor 
resides in one county and the chattels are 
located in other counties, the mortgage may 
have to be recorded wherever the chattels 
were located at the date of execution and 
at the date of recording, as well as in the 
county of the mortgagor’s residence.” So 
long as the chattels remiain within the state 








of the mortgagor’s residence, the problems, 
although they may be numerous, are not 
nearly so vexing as they are when the 
chattels move from state to state. 


If the mortgagor is a corporation foreign 
to the state where the property subject to 
the mortgage is situated, the recording stat- 
utes must be carefully considered, 
foreign corporation having a registered office 
in the state has been held not to be a 
“resident” for recording purposes, so that 
recording in the county where the regis- 
tered office is located would not be effective 
where the chattel is located in another 
county." Special attention should be paid 
to statutory requirements, if any, as to filing 
or recording the original, duplicates or cer- 
tified copies of the mortgage in various places 


for a 


Some general rules have a certain amount 
of validity, at least if we exclude motor 
vehicles, which are frequently regulated by 
special statutes. Where the mortgage lien 
has been properly perfected by the filing or 
recording required by the state where the 
mortgage was executed and the property 
was located at the time, there is fair unani- 
mity among the states in enforcing the 
mortgage on the principle of comity after 
removal of the property to a foreign state 
without the knowledge or consent of the 
mortgagee.” If a statute of the state of per- 
manent removal requires local recording of 
the mortgage to preserve the lien, the stat- 
ute may prevent operation of the principle 





®In Schell v. "Ransom, 79 Ss. Ww. (2d) 543 


(Mo., 1943), where certain specific items of 
farm machinery were taken under execution, 
the chattel mortgage was held void for un- 


certainty of description where the property was 
described as: ‘‘Sixty-eight (68) Holstein cows, 


twenty-six heifers, twenty-two calves and all 
other stock including horses, cattle, hogs, 
chickens, two trucks, and equipment in the 


buildings, and barns on the premises belonging 
to or appertaining to the dairy and farming 
business known as Schellcrest farm or Schell- 
crest Dairy in Clay County, Mo., at Ravena 
Station on the Liberty Highway number 69 
and also all hay, corn or other feed which is 
now on said farm or may hereafter be on said 
farm.’’ In U. 8S. v. Christensen, 50 F. Supp 
30 (1943), applying Illinois law, a mortgage of 
farm implements, grain and live stock was in- 
volved, and the specific item in question was 
described as: ‘‘one tractor, Moline 10-20 Farm- 
all, condition good, year of manufacture, 1937.’’ 
This description was held to be sufficient on 
the ground that it was not essential that the 
property be identified from the mortgage alone 
if intelligent inquiry would disclose just what 
property had been transferred. 

7 For example, Illinois Revised Statutes, 1953, 
Ch. 95, Sec. 1. 

8 Benedict v. 
566 (1925). 

®Case cited at footnote 8: Deering v. 
burn, 141 Ill. 153, 29 N. E. 558 (1892). 
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Ratner, 268 U. S. 353, 45 S. Ct. 


Wash- 


1” For example, Illinois Revised Statutes, 1953, 
Ch. 95, Sec. 4. 

11 Babcock & Wilcox Company v. Spaulding, 
86 F. (2d) 256 (1936); Ward v. Southern Sand 
é& Gravel Company, 33 F. (2d) 773 (1929). Cf. 
Western-Knapp Engineering Company v. Gil- 
bank, 129 F. (2d) 135 (1942), and Kennison v. 
International Clay Company, 13 F. (2d) 774 
(1926). 

122 Pruitt v. Ferguson, 216 Ark. 848, 227 S. W 
(2d) 944 (1950); Morris Plan Bank of Knovrville, 
Tennessee v. Terrell, 5 Ter. (Del.) 533, 62 Atl. 
(2d) 452 (1948); Bank of Nevada v. Swegler, 336 
Ill. App. 107, 82 N. E. (2d) 920 (1948); Manu- 
facturers Acceptance Corporation v. Shaver 
Motor Company, 120 Ind. App. 178, 89 N. E. 
(2d) 81 (1949); Dalhart v. Farmers Company, 
165 Kan. 96, 193 Pac. (2d) 636 (1948); Universal 


Cc. I. T. Credit Corporation v. Victor Motor 
Company, 33 So. (2d) 703 (La., 1948); Wisdom 
v. Keithley, 237 Mo. App. 76, 167 S. W. (2d) 


450 (1943); Green Finance Company v. Becker, 


151 Neb. 479, 37 N. W. (2d) 794 (1949); Hart v. 
Oliver, 37 N. M. 267, 21 Pac. (2d) 96 (1933); 
Farnham v. Eickin, 230 App. Div. 639, 246 


N. Y. S. 133 (1930): Mack v. Wilkins, 219 N. C. 
327, 13 S. E. (2d) 529 (1941); Bankers Finance 
Corporation v. Lock Massey, 170 Tenn. 28, 91 
S. W. (2d) 297 (1936); Ball Brothers Trucking 
Company v. Sorensen, 191 S. W. (2d) 908 (Tex., 
1945). 
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A mortgage on ambulatory chattels 

should be taken as security only 

when primary reliance is placed on 

the ability of the mortgagor to re- 

pay his debt, the author concludes. 
e 


of comity “ although, if a time limit is spe- 
cified for recording, third parties cannot, 
during that time, acquire rights superior to 
the mortgagee if the mortgage is finally 
In general, where 
removal is involved, a change of situs of 


recorded as required.” 


the property is contemplated, so that if 
property is merely transiently in a foreign 
state, with or without the knowledge or 
consent of the mortgagee, the property will 
not be considered 
moved into,” * 


15 ‘ 


“situated in,”” or “re- 
the state so as to allow third 
parties to prevail over the mortgagee on the 
basis of his failure to record the mortgage 
locally. The law of the state where the 
property was located at the time the mort- 
gage was executed ordinarily governs the 
rights of third parties.” 

If, before the recording required by stat- 
ute, the mortgaged property has been re- 
moved from the state where the mortgage 
was executed and where the property was 
located at the time of execution, subse- 
quent recording only in the state of execu- 
tion will not create in the mortgagee a 
lien which will prevail over third parties 
in the state of removal.” 

It is possible that, even though the 
mortgage be duly recorded in the state of 
execution and situs, liens may be created 


18 Associates Discount Corporation v. McKin- 
ney, 230 N. C. 727, 55 S. E. (2d) 513 (1949). 
Contra: Ragner v. General Motors Acceptance 
Corporation, 66 Ariz. 157, 185 Pac. (2d) 525 
(1947); Hart v. Oliver, cited at footnote 12. 


14 New v. Malone, 199 Okla. 639, 189 Pac. (2d) 
177 (1947); Ayares v. Maston, 78 Ga. App. 628, 
51 S. E. (2d) 699 (1949). Cf. Manufacturers 
Acceptance Corporation v. Shaver Motor Com- 
pany, cited at footnote 12. If, under the laws 
of the state of removal, third parties acquire 
superior rights in the chattel, those rights are 
enforceable even though the chattel is returned 
to the original state. Applewhite v. Ethenidge, 
210 N. C. 433, 187 S. E. 588 (1936). 

& Yellow Manufacturing Acceptance Corpora- 
tion v. Rogers, 235 Mo. App. 96, 142 S. W. (2d) 
888 (1940); Universal C. I. T. Credit Corpora- 
tion v. Walters, 230 N. C. 443, 53 S. E. (2d) 520 
(1949). 


1% Russum v. Gans, 190 Miss. 584, 1 So. (2d) 
235 (1941); Smith Motor Sales v. Loy, 179 Va. 
117, 3S. E. (2d) 190 (1939). 
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in the state of removal which will have 
preference over the mortgage although the 
lien of the mortgage is preserved, as, for 
example, a mechanic’s lien arising for the re- 
storation of a chattel.” In Personal Finance 
Company v. Flecknoe,” the court set forth 
three conditions, one of which had to be 
satisfied, in order for a mechanic to pre- 
vail over a mortgagee: (1) The repairs 
must have constituted a real benefit to the 
mortgagee by preserving the chattel; (2) 
the mortgagee must have had a_ bene- 
ficial interest in the continued use of the 
chattel, and the repairs were necessary to 
such continued use; or (3) the mortgagee 
must have had actual knowledge that the 
there must 
have been circumstances or language in 
the mortgage from which such knowledge 
could be presumed (that is, a covenant to 
keep in repair). 

While most states 
rule that a mortgage which is good against 
a bona-fide purchaser in the state where 
it is properly executed and recorded is valid 
wherever the chattel may be removed,” in 
the case of motor vehicles, various states 
have enacted widely differing forms of spe- 
cial title registration statutes. In some in- 
stances the law of the forum overrides the 
rule of comity,” and in some instances it 
does not.” No generalizations can profitably 
be made in this special field because this 
type of legislation is relatively new, by no 
means uniform and in a state of fluxion. 


repairs were being made, or 


follow the general 


Assuming a valid mortgage to exist, a 
mortgagee may feel relatively secure as 
against bona-fide purchasers of the chattel, 
judgment creditors, or lienors. In the case 
of ambulatory chattels, at all events, only 
so much can be done to secure the lien and, 


17 Restatement of the Conflict of Laws, Sec. 
265: ‘‘The validity and effect of a mortgage of 
a chattel are determined by the law of the 
state where the chattel is at the time when 
the mortgage is executed’’; Bridges v. Barrett, 
126 Ill. App. 122 (1906); Doumas v. Marmella, 
251 Ill. App. 397 (1929). Cf. Harrison v. Sterry, 
5 Cranch 289, 3 L. Ed. 104 (1809). 

18 Bridges v. Barrett, cited at footnote 17: 
General Finance Corporation v. Guthrie, 227 
N. C. 431, 42 S. E. (2d) 601 (1947); Mosko v. 
Smith, 63 Wyo. 239, 179 Pac. (2d) 781 (1947). 

” Restatement of the Conflict of Laws, Sec. 
268. Cf. First National Bank v. Peterson, 67 
S. D. 400, 293 N. W. 530 (1940), involving a 
tax lien. 

20 216 Ind. 330, 24 N. E. (2d) 694 (1940). 

*1 See cases cited at footnote 12. 

2 Kelley Kar Company v. Finkler, 15 Ohio 
St. 541, 99 N. E. (2d) 665 (1951). 

23 Ragner v. General Motors Acceptance Cor- 
poration, cited at footnote 13; Chetopa State 
Bank v. Manes, 221 Ark. 784, 255 S. W. (2d) 
957 (1953). 
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thereafter, trust must be placed in 
fate. Fate may be kind if the third parties 
involved are private parties, but if the fed- 
eral government should choose to assert its 


ubiquitous priority ™ 


some 


or a tax lien,” the out- 
come is difficult to predict for the future. 


Where the federal government is a credi- 
tor, it may assert a priority in the case of 
an insolvent debtor property has 
passed to a third person (not a trustee in 
bankruptcy) for the benefit of creditors,” 
and the priority arises at the time of the 
transfer.” While this priority under Section 
3466 was originally thought to apply only to 
unencumbered property of the 
debtor,*® through the years recently past, 
it has come to be equivalent to an inchoate 
or general lien” which will defeat any lien 
which is not definite as to (1) the identity 
of the lienor, (2) the amount of the lien and 
(3) the property to which it attaches.” For 
all practical purposes, no state lien is capa- 
ble of perfection under the tests as devised 
and applied by the Supreme Court,” but, 
until very recent times, it would not have 
been thought possible that a mortgage lien 
could be disturbed by this priority. While 
it has generally been assumed, it has never 
been decided by the Supreme Court that a 
mortgage lien is superior to the priority 
under Section 3466.” 


Absent insolvency, the government is not 
at a loss to collect its taxes, and it can assert 
a lien under Sections 6321-6323 of the Inter- 


whose 


insolvent 








nal Revenue Code.” This lien extends to 
“all property and rights to property, whether 
real or personal,” “ belonging to the debtor, 
and it attaches at the time the tax assess- 
ment is made.” The rule of priority among 
or between liens has long been “first in time, 
first in right,” “ and the statute clearly pro- 
vides that the lien is not valid against mort- 
gagees, pledgees, purchasers or judgment 
creditors until notice has been filed in the 
office designated by the state in which the 
property is located or, where the state has 
designated, no office, in the office of the 
clerk of the United States District Court.” 

Two recent cases have raised interesting 
problems for mortgagees. In U. S. v. Texas, 
the federal government asserted a priority 
for federal gasoline taxes, while a chattel 
mortgage and a real estate mortgage were 
also involved, and both mortgages were, by 
Texas law, subordinate to the state’s lien 
for state gasoline taxes. The trial court 
gave priority to the two mortgages, then to 
the United States and then to Texas. The 
appellate court put Texas first (on the basis 
of a state statute), then the mortgages, and 
then the United States.” The question of 
the mortgagees’ rights was not raised in the 
supreme court and, of course, the court de- 
cided the state lien was not perfected before 
the federal priority attached, so the federal 
government’s claim, on remand, was satis- 
fied, and the prior mortgagees received 
nothing.” The supreme court noted that the 





24**Whenever any person indebted to the 
United States is insolvent, or whenever the 
estate of any deceased debtor, in the hands of 
the executors or administrators, is insufficient 
to pay all the debts due from the deceased, 
the debts due to the United States shall be 
first satisfied; and the priority established shall 
extend as well to cases in which a debtor, not 
having sufficient property to pay all his debts, 
makes a voluntary assignment thereof, or in 
which the estate and effects of an absconding, 
concealed, or absent debtor are attached by 
process of iaw, as to cases in which an act of 
bankruptcy is committed.’’ Revised Statutes, 
Sec. 3466; 31 USCA Sec. 191. 

*% “If any person liable to pay any tax neg- 
lects or refuses to pay the same after demand, 
the amount (including any interest, additional 
amount, addition to tax, or assessable penalty, 
together with any costs that may accrue in 
addition thereto) shall be a lien in favor of 
the United States upon all property and rights 
to property, whether real or personal, belonging 
to such person.’’ 1954 Code, Sec. 6321. See, 
also, Secs. 6322 and 6323 (formerly 1939 Code, 
Sees. 3670-3672). 

*%U. 8. v. Oklahoma, 261 U. S. 253, 43 S. Ct. 
295 (1923); Bramwell v. United States Fidelity 
and Guaranty Company, 269 U. S. 483, 46 S. Ct. 
176 (1926). For priorities in case bankruptcy 
eventuates (as distinguished from the situation 
where an act of bankruptcy has been com- 
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mitted), see Sec. 64, Bankruptcy Act, 11 USCA 
Sec. 104. 

27 Massachusetts v. U. S., 
S. Ct. 747 (1948). 

*% Conard v. Atlantic Insurance Company, 
1 Pet. 386, 7 L. Ed. 189 (1828). 

227 Spokane County v. U. 8., 279 U. S. 80, 49 
S. Ct. 321 (1929). Cf. U. 8S. v. Security Trust & 
Savings Bank, 340 U. S. 47, 71 S. Ct. 111 (1950). 

30 People of Illinois ex rel. Gordon v. Camp- 
bell, 329 U. S. 362, 67 S. Ct. 340 (1946). 

3 U, 8. v. Gilbert Associates, Inc., 345 U. S. 
361, 73 S. Ct. 701 (1953). 

3% Bank of Wrangell v. Alaska, 84 F. Supp. 1, 
2 (1949). 

33 26 USCA Secs. 6321-6323. 

34 1954 Code, Sec. 6321. 

51954 Code, Sec. 6322. The lien formerly 
arose on the receipt of the assessment list by 
the collector (1939 Code, Sec. 3671). 

3% Rankin & Schatzell v. Scott, 12 Wheat. 177, 
6 L. Ed. 592 (1827). 

87 1954 Code, Sec. 6322. All states except New 
Hampshire have designated local offices for 
filing. CCH Standard Federal Tax Reports 
(1955 Ed.), 7 5362.014. 

88 314 U. S. 480, 62 S. Ct. 350 (1941). 

39 State v. Nix, 134 Tex. 476, 133 S. W. (2d) 
963 (1939); 1388 S. W. (2d) 924 (Tex., 1940). 

40 State v. Nix, 159 S. W. (2d) 214 (Tex., 
1942). 
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priority statute made no exceptions to the 
federal priority although some early federal 
decisions had excepted previously executed 
mortgages, apparently on the theory the 
property had passed to the mortgagee and 
longer part of the mortgagor’s 
and the court declined to consider 
what “current vitality” ® the mortgage cases 
might have. 


was no 


estate,” 


In U. S. v. New Britain,“ a fund was raised 
by the foreclosure of two mortgages, but it 
was inadequate to pay the two mortgage 
liens, expenses of foreclosure sale, a judg- 
ment of record and various liens asserted by 
the City of New Britain and the United 
States. In the absence of a showing of in- 
solvency here, the federal government pro- 
ceeded under Section 3670 of the Internal 
Revenue Code. The city’s lien was statu- 
tory, as was that of the federal government, 
but the city’s was specific while that of the 
federal government was general, and the liens 
arose at conflicting times. The court said 
a general lien was as binding as a specific 
lien, and certain of the city’s liens were held to 
be perfected, so the rule of “first in time, first 
in right” should have been applied by the state 
court after satisfying the mortgage and 
judgment liens, which under federal law 
were prior. The problem here, however, 
was that, under state law, the city’s lien was 
superior to the mortgages and judgment.“ 
On remand to the state court, a possible 
disposition would be to give first priority, 
as required by the federal act, to the mort- 
gagees and judgment creditor, and to use 
this fund to satisfy the state liens, as re- 
quired by the state act. This would leave 
the mortgagees partially, or perhaps totally, 
unsatisfied, but this was the final result 
reached in U. S. v. Texas,* and in such cir- 
cuitous circumstances it is difficult to avoid. 


Regardless of how a state chooses to char- 
acterize its liens, the Supreme Court re- 
serves to itself the determination of whether 
1 U. 8. v. Texas, 314 U. S. 480, 484, 62 S. Ct 
350, 352 (1941). 

® Case cited at footnote 41. 

43 347 U. S. 81, 74S. Ct. 367 (1954). 

“ Brown v. General Laundry Service, Inc., 
139 Conn. 363, 94 Atl. (2d) 10 (1952). 

* Cited at footnote 41. 

“U. 8. v. Acri, 7 S. Ct. 239 (1955); U. 8S. wv. 
Scovil, 75 S. Ct. 244 (1955); U. S. v. Liverpool 
&é London é& Globe Insurance Company, 75 
S. Ct. 247 (1955). 

7 Cited at footnote 43. 

8 U. 8S. v. Texas, cited at footnote 41. 

# Cited at footnote 41. 

50 Cited at footnote 41. That is, the lien did 
not, of itself, divest the taxpayer of either title 
or possession. 
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the lien is perfected in the federal sense,“ 
and, with the exception of the city’s lien in 
U. S. v. New Britain,” almost no litigated 
lien has recently been sufficiently perfected 
to prevail against the federal government. 
In the Texas case, the Supreme Court said 
the state’s lien was not sufficiently specific 
or perfected because the property was “neither 
specific nor constant,” “ the claim secured 
by the lien was “unliquidated and uncertain” 
in amount,” and some judicial proceeding 
was necessary to enforce the lien.” These 
criteria would pose grave problems for chattel 
mortgages where there is a right of sub- 
stitution of property or a power of disposi- 
tion or sale, where there may be future 
advances, or where the mortgagor retains 
possession of the property and the mort- 
gagee has only a lien which must be fore- 
The problems are, in part, present 
in real estate mortgages, too.” 


closed. 


The questions raised by the recent Supreme 
Court decisions, whether they involve prior- 
ity or lien, make prediction impossible. But 
dicta are not decisions, and no chattel mort- 
gages have been specifically invalidated or 
subordinated, although certain decisions have 
effected this result, and the court may well 
feel disinclined to overturn settled rules of 
property in order to extend the federal power. 


It must be concluded that a mortgage on 
ambulatory chattels should be taken as se- 
curity only when primary reliance is placed 
on the ability of the mortgagor to repay his 
debt. The problems are multitudinous com- 
pared with the ordinary real estate mortgage 
and, at times, they appear insoluble without 
legislation providing for federal registration. 
The only satisfactory solution may be to 
take a practical approach, after thorough 
legal exploration, and to decide whether it 
is likely that an ambulatory chattel will be 
attached by a judgment creditor or a mech- 
anic’s lienor, bought by a bona-fide pur- 
chaser for value, or whether the federal 


51In Bank of Wrangell v. Alaska, cited at 
footnote 32, the court recognized that a real 
estate mortgage in Alaska gave the mortgagee 
a lien only and did not divest the mortgagor 
of the title to the property, and that the amount 
due the mortgagee would have to be established 
on foreclosure; so that of the tests established 
in People of Illinois ex rel. Gordon v. Campbell, 
cited at footnote 30, only the identity of the 
lienor was actually satisfied. Nevertheless, the 
Court refused to depart from the traditional 
view that a mortgage was superior to the 
United States’ priority under Sec. 3466 of the 
Revised Statutes. Cf. U. 8. v. Atlantic Munici- 
pal Corporation, 212 F. (2d) 709 (1954). 
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government could be profitably concerned 
over the number of chattels it could con- 
veniently reach. The value of the chattel 
mortgage as apparent security and as re- 
corded evidence of the terms of the loan 
may well outweigh the uncertainty of its 


future enforcement. [The End] 


Appendix 


Listed below are statutes of general ap- 
plication in the field of chattel mortgages. 
Special statutes (for example, those relat- 
ing to motor vehicles and growing crops) 
are omitted. References listed are to the 
statutes of each state as noted. Recording 
requirements relate to the validity of mort- 
gages against third parties when possession 
of the property remains with the mortgagor. 


Alabama 
Source: Code of 1940. 


Recording or filing: Must be recorded in 
county where mortgagor resides and in 
county where property is situated (47-110). 
If mortgagor nonresident, must record 
where property situated. 


Duration: Apparently until payment of debt, 
which divests mortgagee’s title (47-181). 


Removal of property: Where property re- 
moved to another county or property sub- 
ject to foreign mortgage is removed into 
state, must record in county of removal 
within three months (47-110, 111, 123). 


Foreclosure: By bill in equity to foreclose or 
by selling under power of sale in mortgage. 


Redemption: None after foreclosure. 
Interest: Legal, 6 per cent; maximum, 8 
per cent (9-60). 
Arizona 
Arizona Code, 1939, with 1954 Sup- 


Source: 
plement. 

Recording or filing: Must be filed in county 
where property is situated and in county of 
mortgagor’s residence (62-523). 


Duration: No particular statutory provision. 


Removal of property: If mortgagee permits 
property to be removed from county where 
recorded, mortgage must be recorded within 
one month thereafter in county of removal 
or mortgage is void as against third parties 
until so recorded (62-526). 


Foreclosure: By notice and sale, in absence 
of written stipulation to contrary, or by 
court action (62-527). 
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Redemption: None. 


Interest: Legal, 6 per 
per cent (36-101). 


maximum, 8 


cent; 


Miscellaneous: To be valid against third 
parties, mortgage must recite residence of 
mortgagor and mortgagee, sum _ secured, 
interest rate, when and where payable, and 
must have attached to it an affidavit of 
parties “that the mortgage is bona fide and 
made without any design or intent to de- 
fraud or delay creditors.” (62-521.) 


Arkansas 


Source: Arkansas Statutes, 1947, and sup- 


plements. 

Recording or filing: Must be recorded in 
county where mortgagor resides or if non- 
resident, where property is located at time 
of execution (51-1001). 


Duration: No special statute. 


Removal of property: No requirement of 
refiling or rerecording where property moved 
within state or where mortgaged property 
is brought into state. 


Foreclosure: By sale under statute (51.1112- 
1114) or under chancery court’s jurisdiction. 


Redemption: None after sale. 


Interest: Legal, 6 per cent; maximum, 10 
per cent (29-124, 125; 68-602). 


Miscellaneous : Mortgagee has title and right 
to possession, in absence of stipulation to 


contrary (51.1006). 


California 
Source: Deering’s Civil Code. 


Recording or filing: Must be recorded in 
county where mortgagor resides and where 
property located when mortgage executed 
and thereafter removed or, if mortgagor is 
nonresident, where property located when 
mortgage executed and where thereafter 
removed (2957). 


Duration: To preserve lien against third 
parties beyond four years, must rerecord 
within four years of first recording or last 
preceding rerecording (2957). 

Removal of property: Mortgage lien con- 
tinues for 30 days after removal to another 
county, and thereafter property is free of 
lien as to third parties until mortgagee re- 
cords mortgage in county of removal or 
else takes possession of property and sells 
it (2965-66). No requirement of recording 
foreign mortgages on property brought into 
State. 
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Foreclosure: Mortgagee may foreclose mort- 
gagor’s right of redemption or sell under 
power of sale in mortgage (Code of Civil 
Procedure 726; Civil Code, 2932). 


Redemption: None after sale (2967). 


Interest: Legal, 7 per cent; maximum, 10 
per cent (Constitution, Article XX, Section 
Be). 

Colorado 


Source: Colorado Revised Statutes, 1953. 


Recording or filing: Must be filed or re- 
corded in county or counties where chattels 
permanently located (20-1-8, 11). 


Duration: Where final maturity of mort- 
gage debt exceeds two years from date of 
filing or recording, annually, beginning with 
second anniversary of filing or recording, 
mortgagee must file statement showing 
amount remaining unpaid (20-1-8). 


Removal of property: Where permanent 
location of chattel is changed, mortgage 
must be recorded in county of removal. No 
statutory provision relating to removal into 
state of property subject to foreign mort- 
gage. 

Foreclosure: By mortgagee’s taking posses- 
sion of chattels and selling them according 
to terms of mortgage, within six months of 
maturity or extension date (20-1-12). 

Redemption: 


by mortgagee. 


None after possession taken 


Interest: Legal, 6 per cent; maximum, by 
7 


3-1-1, 3). 


agreement ( 


Connecticut 

Source: General Statutes, Revision of 1949, 
and supplements. 

Recording or filing: Must be filed within 15 

days from execution date in 

mortgagor resides at 


town where 


execution date, and 
also where -he principally transacts busi- 
ness. If mortgagor resides out of state, 
mortgage must be filed in town where prop- 
erty located at time of execution (7268). 

Duration: Mortgage may be destroyed by 
town clerk seven years after filing unless 
written request to contrary is filed by signer 
of original mortgage, in which case it must 
be kept for five years more, and the request 
may be renewed (6693). 


Removal of property: mort- 
gagor is a default unless expressly waived 
(7284). 


Foreclosure: By sale or court order (7274). 


Removal by 
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Redemption: Allowed before date of sale 
(7274). 

Interest: Legal, 6 per cent; maximum, 12 
per cent, with exceptions (6776, 6779, 6784). 


Delaware 

Source: Delaware Code Annotated. 

Recording or filing: Original or certified 
copy filed with recorder of county of situs 
(25-2308). 

Duration: Mortgage lien good against third 
parties for five years from date of filing, 
and may be extended for similar periods by 
filing affidavit showing amount remaining 
unpaid, before end of five-year period 
(25-2313). 

Removal of property: Where removed from 
county where mortgage filed, (1) if without 
mortgagee’s written consent, no effect on 
lien; (2) if with written consent, lien ex- 
pires six months after removal, unless mort- 
gage filed in county of removal (25-2306). 

Foreclosure: By court proceedings, or mort- 
gagee may take possession and sell ten days 
after notice mailed to mortgagor (25-2315). 

Redemption: Where mortgagee takes pos- 
session after default, mortgagor may re- 
deem at any time before sale (25-2315). 

Interest: Legal, 6 per cent (6-2301). 

Miscellaneous: Where chattels subject to a 
foreign mortgage are brought into state, 
lien is protected by filing original or certi- 
fied copy with mortgagor’s affidavit setting 
forth location of chattel (25-2310). 


Florida 


Source: Florida Statutes Annotated and 


supplement. 

Recording or filing: Must be recorded in 
county where property situated (698.01). 

Duration: Lien expires seven years after 
filing unless extended for like period by 
holder’s filing of affidavit (698.08, .09). 

Removal of property: Recording in county 
of removal necessary, whether local or for- 
eign mortgage. 

Foreclosure: By proceedings in ‘equity 
(702.01) or, in certain circumstances, under 
power of sale in mortgage (698.03). 

Redemption: None provided by statute. 

Interest: Legal, 6 per cent; maximum, 10 
per cent (687.01, .02). 


Georgia 
Source: 
plements. 


Georgia Code Annotated, with sup- 
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Recording or filing: Must be recorded 
where mortgagor resided and where prop- 
erty located at time of execution of mort- 
gage (67-108). 

Duration: Original filing limited to seven 
years, but may be extended for five-year 
periods (67-2504, 5). 

Removal of property: If property or mort- 
gagor change location, must rerecord. Wher 
property subject to foreign mortgage 1 
brought into state, must record within six 
months in county where property found 
(67-108). 


Foreclosure: In equity or by statutory exe- 
cution, levy, and sale by sheriff (67-601, 
67-701-3). 

Redemption: If mortgagee has possession 
of property, mortgagor may redeem at any 
time within ten years from last recognition 
by mortgagee of right of redemption (67-115). 

Interest: Legal, 7 per cent; maximum, 8 
per cent (57-101). 


Idaho 
Source: Idaho Code, 1947, and supplements. 


Recording or filing: Must be filed in county 
where property located at time of filing 
(45-1103). Where filed in one 
county, verified or certified copy may be 
filed with secretary of state, and this has 
same effect as filing in every county of state 
would have (45-1104). 

Duration: Three years after maturity no- 
tice given by filing expires, unless mortgagee 
files successive affidavits, which will extend 
mortgage for three-year periods (45-1103). 


mortgage 


Removal of property: Lien preserved if re- 
moval without consent, but if with written 
must be recorded in county of 
removal to be effective against third parties 
(54-1107). No statutory provisions relating 
to foreign mortgages. 


consent, 


Foreclosure: By suit or by affidavit of 
mortgagee, followed by taking possession, 
if it can be peaceably done, and sale or 
execution (45-1109-15). 


Redemption: None after sale (45-1113). 


Interest: Legal, 6 per cent; maximum, 
8 per cent (27-1904, 5). 


Miscellaneous: Mortgaged personal prop- 
erty may be attached (45-1108). 


Illinois 

Source: Illinois Revised Statutes, 1953. 
Recording or filing: Within 15 days of exe- 
cution, must be recorded in county where 
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mortgagor resides at time of execution and 
filing, and if property is not in such county, 
then certified copies must be filed where 
property was located at such time; if mort- 
nonresident, must where 
property is situated (95-4). 


gagor is record 


Duration: Not more than a total of five 
years plus 90 days (which five-year period 
may include one extension of year 
where debt matures in four years or less) 
(95-4). 


one 


Removal of property: If validly recorded 
in one county, good in any other county. 

Foreclosure: By court order or by power 
of sale in mortgage, with sale in county of 
mortgagor’s residence’ or where property 
situated when mortgaged (95-12, 24, 27). 

Redemption: None after foreclosure sale 
(132 Ill. 243; 54 Ill. App. 160). 

Interest : 
per cent 


(74-1, 4). 


Miscellaneous: A mortgage executed by a 
public utility in the manner of a real estate 
may include both real and per- 
sonal property, and will be a valid lien on 
all described property, situated, 
if recorded in manner provided for 
estate mortgages (95-1). 


Legal, 5 per cent; maximum, 7 
(not applicable to corporations) 


mortgage 


wherever 
real 


Indiana 


Burns Annotated Indiana Stat- 


utes and supplements. 


Source: 


Recording or filing: Must be recorded in 
county of mortgagor’s residence or, if non- 
resident, in county where property located 
at time of execution (51-504, 509). 


Duration: Filing protects lien for three 
years, but successive three-year 
may be had by filing statements 
forth amount due, etc. If mortgage covers 
both real and personal property, lien is for 
20 years from maturity and is not renewable 
(51-515). 


renewals 
setting 


Removal of property: Does not affect lien 


(51-518). 
Foreclosure: No special statutory method. 
Redemption: No special statutory provi- 
sion. 
Interest: Legal, 6 per cent; maximum, 8 


per cent (not applicable to corporations) 
(19-2001). 


Miscellaneous: Mortgaged property may 
be levied upon and sold, subject to mortgage 


(2-3612). 
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Iowa 


Iowa Code Annotated, 1946, and 
supplement. 


Source: 


Recording or filing: Must record in county 
where mortgagor resides or, if nonresident, 
where property situated (556.3). 


Duration: Five after maturity of 
debt unless extension filed (556.12). 


years 


Removal of property: No statutory provi- 


sions. 

Foreclosure: By district court or by notice 
and sale, i 
statute 


as provided in mortgage or in 
(652.1 and following). 


Redemption: None. 


Interest: Legal, 5 per cent; maximum, 7 
per cent (535.2). 


Miscellaneous: May be levied on by attach- 
ment or execution by paying amount due 
to mortgagee or by depositing amount in 
court payable to mortgagee’s order (626.34 
and following). 


Kansas 


Source: General Statutes of 1949, and 1953 


Supplement. 


Recording or filing: Must be filed in county 
of mortgagor’s residence or, if nonresident, 
in county where property is situated at time 
of execution (58-301). 


Duration: Two years unless two-year ex- 


tensions are subsequently filed (58-303.4). 

Removal of property: No filing require- 
ments on removal of domestic mortgaged 
property or on removal into state of foreign 
mortgaged property. 


Foreclosure: By court order or by mort- 
under statutory procedure, or as 
provided in mortgage (58-309.11). 


Redemption: None. 


gagee 


Interest: Legal, 6 per cent; maximum, 10 
per cent (16-201.2). 


Kentucky 
Source: Baldwin’s Kentucky Revised Stat- 
utes, 1943, and supplements. 
Recording or filing: Must be filed in county 
of each mortgagor’s residence at 
and, if 


time of 


execution nonresident, in county 
where property located at time of execution 


(382.670). 


Duration: Three years from filing, with 
extension for three years on filing of new 
statement, setting forth amount due, etc., 
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but not applicable to corporate mortgages 
securing bonds or other obligations not 
maturing within three years from time 
mortgage is filed (382.720). 


property: impair 
No requirements as to for- 


Removal of 
lien (382.710). 
eign mortgages. 


Does not 


Foreclosure: By suit in equity or by public 


sale, provided in mortgage (2 F. Supp. 406). 
Redemption: None if mortgagee has had 
continuance adverse possession for five 
more (413.080). (See 2 F. Supp. 
406 to the effect mortgagor’s right of re- 
demption exists until mortgagee’s sale.) 


years or 


Interest: Legal and maximum, 6 per cent 
(360.010). 


Louisiana 


Source: Louisiana Revised Statutes, 1950. 
filing: Multiple originals 
must be recorded in parish where property 
is to be located by terms of the mortgage 
and in parish of : 


mortgagor 
domiciled in Louisiana (9:53 


Recording or 


domicile, if 


3). 


Ss 
5 


Duration: Five years, with successive re- 


inscriptions every five years (9:5356). 


Removal of property: Proper recordation 
is notice to all persons in state (9:5354). 


Foreclosure: As real 
(9:5363). 


estate mortgage 


Redemption: None 


Intere 


per cent 


Legal, 5 per cent; maximum, 8 
(Civil Code, 2924). 


Maine 


Source: Revised Statutes of 1954, 


Recording or filing: Within 20 days of ex- 
ecution, must be recorded at mortgagor’s 
residence at time of execution or, in case 
of nonresident, in registry district where 
property located when mortgage given. 
Corporate mortgage must be recorded at 
established place of business.and, if none, 
where property located at time of execution 
(178-1). 


Duration: None specified. 


Removal of property: 
quirement for 


No rerecording re- 


either domestic or foreign 


mortgages. 


Foreclosure: If property in mortgagee’s 
possession, by sale as provided in the mort- 
gage, or by judicial proceedings (178-4, 5, 
76 and following). 


Redemption: None after 60 days from 
date notice of foreclosure is recorded (178-6). 
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Interest: Legal, 6 per cent; higher 
agreement (59-209, 210). 


rate by 


Maryland 
Flack’s Code, 1951 Edition. 


Recording or filing: Must record within 
20 days of execution in county of mort- 
gagor’s residence (or city, in case of Balti- 
more) or, if nonresident, where property is 
located (21-49, 53, 54). 

Duration: Invalid after five years unless 
renewal statement extending lien five years 
filed (21-67). 


Source: 


Removal of property: No rerecording re- 
quirements on removal, for either domestic 
or foreign mortgages (21-70). 

Foreclosure: May be by court proceeding; 
but generally by power of sale in mortgage 
on assent to a decree pursuant to mortgage 
provision (21-72; 66-5 and following). 

Redemption: None after sale. 


Interest: Legal and maximum, 6 per cent 


(49-1). 


Miscellaneous: Recordation tax of 55 cents 
for each $500 of principal amount of debt 
secured (81-273). 


Massachusetts 


Source: Annotated Laws of Massachusetts, 
1932, and supplements. 

Recording or filing: Within 15 days of ex- 
ecution date, must record in town where 
mortgagor resides at time of execution and 
in town where he principally transacts busi- 
ness or, if nonresident, where property is 
located (255-1). 

Duration: No time limit specified. 


Removal of property: No requirements for 
new recording when property transferred 
within state or foreign mortgaged property 
brought into state. 

Foreclosure: By power of sale in mort- 
gage, generally. Notice of intention to 
foreclose is served on mortgagor personally 
or publication had (255-5, 6). 


Redemption: None after sale or, if notice 


of intention to foreclose is recorded, no 
right to redeem after 60 days after recorda- 
tion (255-4, 7). 

Interest: Legal, 6 per cent; maximum by 
agreement (107-3). 


Michigan 


Source: Michigan Statutes Annotated, 


1953, and supplement. 
234 


Recording or filing: Must be filed in county 
where property located and also 
mortgagor resides, if resident of 
(26.929). 


where 
state 


Duration: Three years unless renewal af- 
fidavit filed. Successive three-year renewals 
provided for (26.932). 

Removal of property: Provision is made 
for recording in county of removal (26.929). 
Where chattels subject to foreign mortgage 
are brought into state without written con- 
sent of mortgagee, validity determined by 
law of state of execution of mortgage 
(26.929(1)). 

Foreclosure: Mortgagee must take posses- 
sion to Public sale required if 
over 50 per cent of principal has been paid; 
if less, mortgagee is not required to sell 
except on written demand (26.977(2)-(5)). 


foreclose. 


Redemption: Within ten days after mort- 
gagee takes possession (26.977(3)). 

Interest: Legal, 5 per cent; maximum, 7 
per cent (19-11). 


Minnesota 


Minnesota Statutes Annotated, 


1945, and supplements. 


Source: 


Recording or filing: Must be filed in county 
where property is situated, except where 
located in cities of over 50,000 people, and 
then filed in municipality (511.20). 

Duration: Six years from date of filing, 
unless then due, in 
which case it continues until two years after 
maturity (511.06). 


indebtedness is not 


Removal of property: Certified copies of 
mortgage may be filed where any part of 
property is situated (511.20). No require- 
ment as to foreign mortgages where prop- 
erty brought into state. 


2 


Foreclosure: By public sale (511.10). 


Redemption: Before sale (511.09) or within 
two days thereafter (511.14). 


Interest: Legal, 6 per cent; maximum, 8 
per cent (334.01). 


Miscellaneous: Interest of mortgagor may 
be attached, garnished or levied on (511.16). 


Mississippi 
Source: Mississippi Code of 1942 and sup- 
plements. 


Recording or filing: Must be filed in county 
(or district) where property located (868). 

Duration: No specific limitation other than 
general statute (six years after maturity 
(722). 
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Removal of property: If mortgagee per- 
mits removal, must record wit!iin 12 months 
in county of removal (863). 
to file foreign mortgage in coutity into which 
property subject to it is brovwght (870). 


Iv ig necessary 


Foreclosure: By sale as provided in mort- 
gage. 
Redemption: None after sale 


Interest: Legal, 6 per cent; maximum, 8 


per cent (36). 


Missouri 


Source: Vernon’s Annotated Missouri 


Statutes, 1949, and supplements. 


Recording or filing: Must ~<be recorded or 
filed in county (or city in case of St. Louis) 
where mortgagor resides or; in case of non- 
resident, where property is‘located at time 
of execution (443.460). 


Duration: It recorded, n> limitation ex- 
cept general limitations statute (ten years) 
(516.110); if filed, five years from date of 
filing, with no provision for cenewal (443.500). 


> specific require- 


Removal of property: N 


ments. 


Foreclosure: In equity or under power of 


sale in mortgage (443.290). 
Redemption: None after sale (443.290). 


Interest: Legal, 6 per cent; maximum, 8 


per cent (408.020, .030). 


Montana 


Source: Revised Code, 1947, and supple- 


ments. 

Recording or filing: Must be filed in county 
where property was situated at time of ex- 
ecution of mortgage (52°304). 


Duration: Two years and 60 days, unless 
within the 60-day period renewal affidavit 
is filed. Renewal cont mortgage in 
force for three date affidavit 
filed, but does not extend maturity of debt 
(52-305, 6, 7). 


nues 


years rom 


Removal of property: No requirements for 


refilling domestic or foreign mortgage. 

Foreclosure: By court action or by power 
of sale in mortgage (52-312). 

Redemption: None. 

Interest: Legal, 6 per cent; maximum, 10 
per cent (47-124, 125). 

Miscellaneous: Mortgaged property may 
be taken on attachment or execution issued 
at the suit of mortgagor’s creditor, but 
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amount owing must be paid to mortgagee or 
deposited with county treasurer for him 
(52-309). 


Nebraska 


Source: Revised Statutes, 1943, and sup- 


plements. 


Recording or filing: Must be filed in county 
where mortgagor resides or, if nonresident, 
in county where property was located at 
time of execution (36-301). 


Duration: Five years from date of filing 
(36-303). No prohibition or authorization 
as to refiling. 


Removal of property: No specific require- 
ments. 


Foreclosure: In equity or by sale under 
power (69-101 and following). 


Redemption: None after foreclosure 


(69-108). 


Interest: Legal, 6 per cent; maximum, 9 
per cent (45-101, 102). 


Nevada 


Source: Compiled Laws, 1929, and supple- 


ments. 


Recording or filing: Must be filed in county 
where mortgagor resides and also where 
property located when mortgage executed 
or, if mortgagor is nonresident, wherever 
property is located when mortgage is exe- 
cuted (988). 


Duration: Extinguished as to third parties 
six years after execution, unless securing 
a bond issue, in which case it is not ex- 
tinguished until obligation is 
(998.01). 


discharged 


Removal of property: Where mortgagor is 
nonresident and property is removed from 
county where it was situated on execution 
date, lien is lost after 30 days from date of 
removal unless mortgage filed in county of 
removal or mortgagee takes possession (989). 

Foreclosure: By court action or by power 
of sale in mortgage (9048). 


Redemption: None after sale. 


Interest: Legal, 7 per cent; maximum, 12 
per cent (4322, 4323). 


New Hampshire 


Source: Revised Laws of 1942 and session 
laws. 


Recording or filing: Must be recorded in 
town where mortgagor resides at time of 
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execution; if nonresident, then in 
where property is situated (262-3, 6). 


Until 


town 


Duration: condition of 


satisfied. 


mortgage 


Removal of property: No requirement of re- 
recording when property moved within 
state. No requirement that foreign mort- 
gages be recorded. 

Foreclosure : 
27, 28). 


By mortgagee’s sale (262-26, 


Redemption: None after sale (262-25). 


Interest: Legal, 6 per cent; no maximum 


(367-1). 


New Jersey 


Source: New Jersey Statutes Annotated, 
1940, and supplements. 


Recording or filing: Must be recorded 
within five days of execution in county 
where property was located at time of exe- 
cution. If recorded after fifth day, valid 
against third parties from time of recorda- 
tion (46:28-5, 7, 10). 


Duration: Valid until canceled of record 
(46:28-10, 11). 


Removal of property: No requirements for 
rerecording domestic mortgages, but mort- 
gagee may, by legal action, prevent removal 
of chattels from county of situs or recover 
removed chattels unless ambulatory in 
nature (46:28-1, 2, 3). Foreign chattel 
mortgages of no effect unless domestic 
requirements met. 

Foreclosure: By suit in equity. 

Redemption: Prior to foreclosure or sale. 


Interest: Legal and maximum, 6 per cent 
(31:1-1). 


Miscellaneous: Affidavit or 
mortgagee must be 


affirmation of 
annexed to mortgage 
and must state mortgage is accepted in 
good faith and without intent to hinder, 
delay ‘or defraud creditors of mortgagor 


(46:28-4, 5). 
New Mexico 


Source: New Mexico Statutes Annotated, 
1941, and supplements. 


Recording or filing: Must be filed in county 
where property is situated (63-502). 


Duration: Six years (63-511). 


Removal of property: Not required that 
mortgage be rerecorded on removal. 


Foreclosure: By mortgagee’s sale or by 
bill in equity (63-509). 
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Redemption: None after foreclosure sale. 


Interest: Legal, 6 per cent; maximum, 10 
per cent (12 per cent if no collateral) 
(53-603, 606, 609). 


New York 


Source: McKinney’s Consolidated 
of New York Annotated, 1940, with 
plements (Lien Law). 


Laws 
sup- 


Recording or filing: Must be filed where 
each mortgagor at time of execu- 
tion or, if where property 
located at (Lien Law, 
won). 


resides 
nonresident, 


time of execution 


Duration: Three years with successive 
one-year renewals (Lien Law, 235). 
Removal of property: No refiling require- 
ments for domestic or foreign mortgages 
on removal of property. 
Foreclosure: By court action or as 
vided in mortgage. 


Redemption: None. 


pro- 


Interest: Legal, 6 per cent (General Busi- 
ness Law, 370). 

Miscellaneous: The specificity of the New 
York statutes makes careful search impera- 
tive. 


North Carolina 
Source : 
plements. 


General Statutes, 1943, and sup- 


Recording or filing: Must be recorded in 


county of residence, if individual mortgagor, 
Or in county where principal office is lo- 
cated, if 


foreign corporation. 
nonresident individual or 
corporation without principal office in state, 
must be registered in each county where 
property is located (47-20.2). 


domestic or 
If mortgagor is 
a é 


Duration: 15 years from time conditions 
of mortgage are to be performed (45-37). 


Removal of property: New registration not 
necessary on removal of domestically mort- 
gaged property, but in case of mortgaged 
property removed into the state, the lien 
is not valid against purchasers for value 
without notice mortgage 
recorded in state of creation of lien; if 
property acquires situs in state. mortgage 
must be registered in North Carolina within 
ten days after mortgagee acquires knowl- 
edge of removal and, in any event, within 
four months (44-38). 


unless properly 


Foreclosure: By power of sale conferred 
by mortgage or by statute (45-21.13). 
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Redemption: None after sale (45-21.21). 
Interest: Legal and maximum, 6 per cent 
(24-1). 
North Dakota 
Source: Revised Code of 
Supplement. 


1943 and 1953 


Recording or filing: Must be filed in all 
counties where any part of property is situ- 
ated at time of filing (35-0406). 


Duration: Three years plus one three- 
year renewal. Void as to all parties at end 
of six from date of original filing. 
If executed by public utility or corporation 
to secure bonds or other indebtedness, valid 
as long as indebtedness outstanding (35-0410). 


years 


Removal of property: 
filing on removal.. Foreign mortgage should 
be filed in county to which property has 
been removed (35-0408). 


No provision for re- 


Foreclosure: By court action or by sale 
under power of sale in mortgage (32-2001; 


2301). 
Redemption: 


closure sale, if 


Within five days of fore- 
written notice of intention 


to redeem is given at time of sale (35-2317). 


Interest: Legal, 4 per cent; maximum, 7 
per cent (47-1405, 1409). 


Ohio 


Source: Page’s Ohio Revised Code An- 


notated, 1953. 


Recording or filing: Must be deposited for 
filing with recorder of county of mortgagor’s 
residence at time of execution or, if non- 
with recorder of county where 
property is situated at time of execution 
(1319.01, .02). 


resident, 


Duration: Three with successive 


three-year extensions on refiling. 


years, 


Removal of property: No refiling require- 
ment on removal of mortgaged property 
subject to domestic or foreign mortgage: 

Foreclosure: By court action or by taking 
possession of property and selling it (1319.07). 

Redemption: Before sale only (1319.07). 


Interest: Legal, 6 per cent; maximum, 8 
per cent (1309.01, .03). 


Oklahoma 


Oklahoma Statutes 


1951, and supplements. 


Source: Annotated, 

Recording or filing: Must be filed in each 
county where any part of property 
cated (46-57). 


is lo- 
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Duration: Three years with successive 


three-year renewals (46-61). 


Removal of property: Where property is 
removed into the state or from one county 
to another, mortgage must be refiled within 
120 days in county of removal (46-58). 

Foreclosure: By court action, by sale or 
by advertisement (46-52-53). 

Redemption: None after foreclosure sale 
(46-52). 


Interest: Legal, 6 per cent; maximum, 10 
per cent (15-266). 


Oregon 


Source: Oregon Revised Statutes, 1953. 


Recording or filing: Must be recorded in 
county where property is located. Certified 
copies of mortgages on ambulatory chattels 
may be filed with secretary of state and 
thus made effective throughout state (86.350, 
.370). 


Duration: Three years after maturity of 
mortgage. Successive three-year renewals 
may be had by filing affidavits (86.420). 


Removal of property: Where removed 
from one. county to another, lien is sus- 
pended after 20 days from date of removal, 
unless mortgage is recorded or filed in 
county of removal, or unless certified copy 
has been filed with secretary of state 
(86.360). No requirement of filing when 
mortgaged property brought into state from 
foreign jurisdiction. 


Foreclosure: As provided in mortgage or, 
if no provision in mortgage and if amount 
of mortgage is over $500, by suit in equity 
(86.500). 


Redemption: None after sale. 


Interest: Legal, 6 per cent; maximum, 10 
per cent (82.010). 


Pennsylvania 


Source: Purdon’s Pennsylvania Statutes 
Annotated, 1954, Title 12A. On July 1, 
1954, the Uniform Commercial Code be- 
came effective in Pennsylvania. The ter- 
minology of the code is new and, in the 
material following, the code terms used 
are followed parenthetically by customary 
chattel mortgage terminology, which is by 
no means coterminous with that of the 
code. 


Recording or filing: A financing statement 
(not the chattel mortgage, but an informal 
notice) must be filed (9-302) in the office of 
the prothonotary of the county of the debt- 
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or’s (mortgagor’s) residence or, if a non- 
resident, in county where the goods are kept 
(9-401, 9-402). 


Duration: At any time after maturity 
stated in a financing statement or at any 
time after five years from date of filing 
a statement which gives no maturity date, 
the filing officer may notify the secured 
party (mortgagee) that the effectiveness 
of the statement will lapse unless a con- 
tinuation statement is filed not later than 
60 days following date of notification. Con- 
tinuations are effective for five years (9-403). 


Removal of property: Filing is effective 
for 120 days after debtor’s residence, place 
of business or the location of the collateral 
(mortgaged property) is changed to an- 
other county, but is ineffective thereafter 
unless copy of the financing statement 
signed by the secured party is filed in the 
new county within the period (9-401(3)). 
If property subject to a security interest 
(chattel mortgage (1-201)) is brought into 
the state, validity of security interest is 
determined by law of jurisdiction where 
property was located when the interest at- 
tached, unless the parties understood at 
that time that the property would be kept 
in Pennsylvania, and it was brought into 
the state within 30 days for purposes other 
than transportation through the state. If 
the security interest was previously per- 
fected, it continues perfected for four months, 
and thereafter if it is perfected in 
Pennsylvania within that time. If not per- 
fected in Pennsylvania within four months 
or if not perfected in state where property 
previously located, perfection dates from 
time of perfection in Pennsylvania (9-103). 


also 


Foreclosure: Unless otherwise agreed, a 
secured party has a right to take possession 
of the collateral on default, and may sell 
(at public or private sale), lease or other- 
wise dispose of the collateral (9-503, 504, 505). 


Redemption: Before the secured party 
has disposed of the collateral or entered 
into a contract for its disposition, or before 
the obligation has been discharged by the 
secured party’s retention of the collateral 
in satisfaction of the debt without objec- 
tion, the debtor may reclaim the collateral 
by tendering payment of all sums due under 
the defaulted agreement, plus expenses in- 
curred (9-506). 

Interest: Legal and maximum (usually), 
6 per cent (Title 41, Section 3). 


Miscellaneous: If the debtor’s “chief place 


of business” (apparently undefined) is in 
Pennsylvania, the validity and perfection of 
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the security interest and the possibility and 
effect of proper filing with regard to equip- 
ment of a type normally used in more than 
one jurisdiction are governed by Pennsyl- 
vania law; otherwise, they are governed by 
the law of the state where the chief place 
of business is located (9-103(2)). (The 
term “chief place of business” is intended 
to refer to the place from which, in fact, 
the debtor manages the main part of his 
business operations, rather than to the place 
of incorporation. See Uniform Commercial 
Code Comment (3) following Section 9-103.) 
The debtor’s rights in the collateral may be 
reached by attachment, levy, garnishment 
or other appropriate judicial process (Sec- 
tion 9-311). Liens for‘claims arising from 
services or materials, furnished in the ordi- 
nary course of business, intended to enhance 
or preserve the value of the collateral, take 
priority over a perfected security interest, 
unless the lien is statutory and the statute 
expressly provides otherwise (9-310). 


Rhode Island 
General Laws of 1938. 

Recording or filing: Within five days of 
execution, must be recorded in town where 
mortgagor resides or, if nonresident, where 
property is situated (442-10). 


Source: 


Duration: Mortgagee has title to property 
subject to right of redemption. 
Removal of property: 


visions. 


No statutory pro- 


Foreclosure: Property may be sold under 
power of sale after default, or foreclosure 
may be had in equity (442-15, 16). 

Redemption: May be redeemed within 60 
days after condition broken unless previ- 
ously sold under power of sale in mortgage 
(442-12, 13). 

Interest: Legal, 6 per cent ; maximum vari- 
able (485-2). 


South Carolina 


Source: Code of 1952 and supplements. 
Recording or filing: Must be recorded or 
filed in county of mortgagor’s residence or, 
if nonresident, where property is located at 
time of execution of mortgage (60-101, 301). 
Duration: Three years plus successive 
three-year renewals (60-305, 306). 
Removal of property: 


rerecording on removal. 


No requirement of 


Foreclosure: Breach of condition vests 


title in mortgagee, subject only to right of 
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redemption before sale or accounting after 
sale (45-159, 154). 
Redemption: At any time 
(45-158); but where property actually de- 
livered to mortgagee under bill of sale in- 


before sale 


tended as mortgage, within two years after 
breach of condition in case of resident mort- 
gagor and within three years if nonresident 
mortgagor (45-163). 

Interest: Legal, 6 per cent; maximum, 7 
per cent (8-2, 3). 


South Dakota 

Source: Code of 1939 and supplements. 

Recording or filing: Must be filed in 

county where property is located at time 
of filing (39.0408. 0409). 

Duration: 


(39.0411). 


Removal of 


Six years from date of filing 


property: No provision for 
refiling domestic or foreign mortgage on 
removal (proper notice to all 
subsequent purchasers and incumbrancers) 
(39.0410). 


filing is 


Foreclosure: By sale or by court action 
(37.3501). 


Redemption: None after sale. 


Interest: Legal, 6 per cent; maximum 8 
per cent (38.0108, .0109). 


Miscellaneous: Mortgage is void and can- 
not be filed unless, over mortgagor’s signa- 
ture, it shows that a true copy has been 
delivered to and received by the mortgagor 
(39.0404). 

Tennessee 


Source: Annotated Code of Tennessee, 
1934, and supplements. 

Recording or filing: Must be recorded in 
county of mortgagor’s residence or, if non- 
resident, where property is located (7621, 7626). 


Duration: Apparently no limitation specified. 


Removal of property: Refiling necessary 
if removal with mortgagee’s consent. (By 
decision. Apparently not required if federal 


agency is mortgagee. 7298.6.) 


Foreclosure: Generally under power of 
sale in mortgage. 
Redemption: 


Interest: Legal and maximum (usually), 
6 per cent (7302, 7303). 


No provision found. 


Texas 


Source: Vernon’s Annotated Revised Civil 
Statutes, 1925, and supplements. 


Insurance Company Investments 


Recording or filing: “Forthwith” after 
execution, must be filed in county where 
property is situated or, if mortgagor is 
resident, in county of his residence (5490). 

Duration: Can be presumed paid after six 
years from maturity unless affidavit filed 
stating amount still owed (5499). In coun- 
ties having population of 600,000 or more, 
mortgages are presumed paid and may be 
destroyed at any time after having been 
on file for ten years, but affidavit may be 
filed to renew for another ten years (5499a). 

Removal of property: When property re- 
moved, mortgage must be filed in county 
of removal within four months, or it is 
void as to third parties (6645). 

Foreclosure: Judicial foreclosure or under 
power of sale in mortgage. 

Redemption: None after sale. 

Interest: Legal, 6 per cent; maximum, 10 
per cent (5070, 5071). 


Utah 
Utah Code Annotated, 1953. 


Recording or filing: Must be filed in 
county where mortgagor resides or, if non- 
resident, in counties where property situated 
at time of execution of mortgage (9-1-1). 


Source: 


Duration: Recorder may remove and de- 
stroy all mortgages on file for ten years 
or more, whether or not debt discharged 


(9-1-16). 

Removal of property: No statutory refiling 
requirements on removal. 

Foreclosure: By court action or by sale 
under power in mortgage (9-1-5). 

Interest: Legal, 6 per cent; maximum, 10 
per cent (15-1-1, 2). 


Miscellaneous: Property may be attached 
or taken on execution by tendering mort- 
gagee amount due, if payable in Utah, or 
by depositing amount due with county re- 
corder if no place of payment specified or 
if payable outside state (9-1-3). 


Vermont 


Source: Vermont Statutes, Revision of 
1947, and session laws. 

Recording or filing: Must be recorded, 
with affidavit of good faith, in town of 
mortgagor’s residence or, if nonresident, in 
town where property situated at time of 
execution (2713-14). 

Duration: None specified. 

Removal of property: No statutory re- 
quirements for rerecording on removal. 
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30 days after breach, mort- 
property to be sold at 


Foreclosure: 
gagee may cause 


public auction (2731), or foreclosure may 
be by bill in chancery (2737). 


Redemption: Only before sale (2729). 
Interest: 
(8986). 


Legal and maximum, 6 per cent 


Virginia 
Source: Code of Virginia, 1950, and sup- 
plements. 

Recording or filing: Must be recorded in 
each city, if property located therein, or 
in each county property is located 
(55-96, 97). 


Duration: 20 
may be extended (8-11). 
ohe five-year extension in case of deed of 


trust on farm equipment, etc. 43-44, 57). 


Removal of property: On removal within 
state, must record within one year in city 
or county of removal (55-98). Foreign lien 
not effective until recorded in city or county 
where property located (55-99). 


where 


from maturity, but 
(Five years plus 


years 


Foreclosure: By sale under power in deed 
of trust (55-62) or by judicial proceeding 
where no sale authorized (55-61). 


Redemption: Apparently none provided by 
statute after sale. 


Interest: Legal and maximum (usually), 


6 per cent (6-346-8). 


Miscellaneous: Mortgaged property is sub- 
ject to sale for taxes of grantor if in his 
possession, or for taxes levied against prop- 
erty, regardless of possession (58-1009). 


Washington 


Revised Code of Washington, 


1952, and supplements. 


Recording or filing: Must be filed, with 
good-faith affidavit, within ten days of exe- 
cution in county where property is situated, 
and thereafter, if certified copy filed with 
secretary of state, effective throughout state 


(61.04.020). 


Duration: Two years after maturity, un- 
less one-year affidavits for successive ex- 
tensions are filed (61.04.040, .050). 


Removal of property: On removal from 
one county to another, property is exempt 
from mortgage unless mortgage filed within 
30 days in county of removal or in office of 
secretary of state. Later filing makes mort- 
gage effective again, except for intervening 
rights (61.04.090). No provisions for re- 
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Source: 


cording foreign mortgage when 


removed into state. 


property 


Foreclosure: By court action or by notice 
and sale (61.08.010). 

Redemption: None 
61.12.060). 


Interest: Legal, 6 per cent; maximum, 12 
per cent (19.52.010, .020). 


after sale (61.08.110, 


West Virginia 

Source: West Virginia Code of 1949 and 
supplement. 

Recording or filing: Must be recorded in 
county where property located (3993). 

Duration: Actions to recover 
must be brought within five 
right of possession accrues (5398). 

Removal of property: Mortgage must be 
recorded in county of removal within ten 
days after actual notice or required notice, 
sent by mortgagor, received by mortgagee 
(3995). 


property 


years after 


Foreclosure: In equity; however, deeds of 
trust are ordinarily used instead of mort- 
gages and, on default, sale may be made by 
trustee with no right to redeem after sale 
(3706). 

Redemption: Until foreclosure sale. 


Interest: Legal and maximum, 6 per cent, 
but not applicable to corporations (4627, 4632). 


Wisconsin 

Wisconsin Statutes, 1953. 

Recording or filing: Duplicate originals or 
certified copies must be recorded in all counties 
where property is situated (241.08, .10). 

Duration: Three years from filing, with 
successive one-year renewals allowed (241.11). 

Removal of property: Probably must re- 
cord in county of removal when property 
moved within state or brought into state 
subject to foreign mortgage (241.10; but 
note 94 Wis. 87, 68 N. W. 663). 

Foreclosure: By 
mortgage (241.13). 

Redemption: During ten days between 


time notice of sale is given and sale is 
held (241.13). 


Interest: Legal, 5 per cent; maximum, 10 
per cent (115.04; see, also, 115.07). 


Source: 


sale under power in 


Wyoming 


Source: Wyoming Compiled Statutes, 


1945, and supplements. 
(Continued on page 286) 
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Corporate Acquisition of All Shares of Stockholder 


with Proceeds of His Life Insurance Policy 





By SOL GOODMAN, Cincinnati Attorney 








What are the tax consequences to two brothers who own all 
the stock in a corporation and to the corporation if, upon 
the death of either brother, the corporation takes the pro- 


ceeds of a life policy in its favor and acquires his stock ? 





here considered may 
where two 


F HE PROBLEM 
be broadly stated as one 
brothers own all of the shares of stock in 
a family corporation. The corporation was 
founded by the grandfather of the two 
stockholders and, -during the years after 
the founding of the corporation by the 
grandfather, the stock in the corporation 
was inherited by several children. Upon 
the death of these children, the stock de- 
scended to their children. The corporation, 
during the period of years, was faced with 
strife and struggle among the various stock- 
holders, and it is intended to avoid such 
future disturbing elements by proper con- 
tractual arrangement whereby, upon the 
death of either of the present brother stock- 
holders, the estate of the deceased brother 
would be paid out in money so that the 
shares of stock would be acquired by the 
corporation. The surviving brother, by 
reason of the shares which he holds, would 
become the owner of all of the stock. The 
question is whether or not the tax conse- 
quences of such. an arrangement would 
make it burdensome to the corporation, the 
estate of the deceased brother or the sur- 
viving .stockholder. 


We are going on the premise that the 
“worldly goods” of both of the brothers 
is invested in the holdings of stock in this 
family corporation. This, therefore, rules 
out the possibility of a contract whereby 
one brother buys the stock of the other. 
In ruling out this plan, we give due con- 
sideration to the inability of either brother, 
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by reason of the lack of an independent 
estate, to purchase and acquire the stock 
held by the other upon death. We are also 
confronted with present-day high income 
tax whereby the accumulation of sufficient 
funds for the purpose of acquiring, eventu- 
ally, the stock of the other brother is 
almost an impossibility. Due consideration 
is given to the fact that any payments of 
salary or bonus by the corporation to the 
brother stockholders would first be tabbed 
for a high tax payment and, thus, little 
more would be left than what is essential 
for ordinary comfortable living. Consider- 
ing these factors, we then proceed to a 
different approach for the acquisition of the 
stock. 

If we assume that the stock held by A 
has a value of $300,000 and the stock held 
by B. has a value of $200,000, and if the 
corporation buys a policy of insurance on 
the life of A for $300,000 and one on the 
life of B for $200,000, what would be the 
tax consequences to the respective indi- 
viduals and the corporation if, upon the 
death of either one, the corporation takes 
the proceeds of the policy on the life of 
that person, pays such proceeds to the 
estate and acquires his shares of stock? A 
proper consideration of the problem must 
give due regard to the decisions which the 
court has considered in analagous situations. 

In Rev. Rul. 54-230, the Commissioner 
stated that where a closely held corpo- 
ration exercises its agreement with stock- 
holders te use insurance proceeds in the 
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The author wishes to acknowledge the 
assistance of his son, Stanley Good- 
man, who is a senior law student, in 
the preparation of this article. 


acquisition of a deceased stockholder’s 
stock, a minority interest, the transaction 
is regarded as a partial liquidation; the 
excess of insurance proceeds over the 
corporation’s basis of a policy constitutes 
earnings available for dividend distribution. 
This ruling was based upon a consider- 
ation of Sections 111, 117 and 115(a), (b) 
(c) and (i) of the Internal Revenue Code of 
1939. Some of those provisions were changed 
by the Internal Revenue Code of 1954. 


In U. S. v. Supplee-Biddle Hardware Com- 
pany, 1 ustc J 95, 265 U. S. 189, the Court, 
in construing the provisions of Section 213 
of the Revenue Act of 1918, held that the 
gross income of a corporation 
include the proceeds of life insurance poli- 
cies paid upon the death of insured where 
the beneficiary is a corporation. The Court 
stated that insurance taken by a corporation 
upon the life of its president is a valid, and 
not a wagering, contract. 


does not 


The handling of the problem here in- 
volved must be with the greatest of care. 
It takes very little change in a plan to 
result in taxability. In the case of Com- 
missioner v. Roberts, 53-1 ustc § 9331, 203 
F,. (2d) 304, the corporation undertook to 
redeem a block of its stock which was 
formerly owned by one brother and, under 
his will, bequeathed to the other brother. 
The court reversed the decision of the Tax 
Court, reported in CCH Dec. 18,811, 17 TC 
1415, and held that this constituted a dis- 
tribution essentially equivalent to a dividend 
where the essential relationship of the tax- 
payer to the corporation, in which he was 
the sole stockholder, was not, in any prac- 
tical aspect, changed by redemption, and 
where no dividend had been paid by the 
corporation for several years prior to re- 
demption, even though corporate earnings 
had been quite substantial. Our problem 
presents the case where the corporation is 
not “bequeathed” but where it purchases 
the stock of brother A upon his death, or 
from his estate, and the net result is that 
brother B becomes the sole stockholder. 
In the Roberts case, upon the death of 
brother A, who left his stock to brother B, 


brother B became the sole stockholder, 
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and the attempt by the corporation to 
redeem that block of stock was construed 
by the court as an equivalent to the pay- 
ment of a dividend. The court felt, and 
properly so, that brother B, owning all of 
the stock when he receives money from 
the corporation in return for canceling or 
redeeming a portion of the stock, still con- 
tinues to be the sole stockholder. 


In the very recent case of Tucker, CCH 
Dec. 20,627, 23 TC —, No. 17, the court 
held that payments by a corporation of 
20 per cent of its profits to a former stock- 
holder as part of the consideration for the 
sale and transfer by him of all his stock 
to an existing stockholder who, through 
the acquisition of said stock and the pur- 
chase of additional shares from another 
source, became the owner of a controlling 
interest in said corporation and continued 
in control during the period in which the 
corporation made the payments in ques- 
tion, constituted dividends to the stock- 
holder who acquired said stock. It was 
contended by Tucker that the very life 
of the corporation was in balance because 
an automobile manufacturing company 
threatened to cancel the dealer franchise 
if Tucker had not been able to acquire 
control. The court’s answer to this con- 
tention was as follows: “It is clear that 
the transaction produced an_ intangible 
benefit to the corporation. By the same 
token, a like intangible benefit passed to 
Tucker, both as stockholder and as an 
officer holding a lucrative position.” 


The 
stating: 


court concluded its decision by 


“Keeping before us the practical aspects 
of the application of the tax laws, the core 
of the problem is that Tucker acquired 
stock from Cox; that his acquisition of 
such stock was a material factor not only 
in acquiring control of the corporation, but 
also in insuring his position and compen- 
sation as general manager; that he paid 
part of the price directly and out of his 
own funds; that the balance was paid by 
unanimous consent of all interested parties 
out of the funds of the corporation, the 
control of which was acquired by him at 
the time the arrangement to purchase the 
Cox store was consummated; and that the 
payments made by the corporation to Cox 
were for Tucker’s benefit although they 
also brought intangible benefits to the cor- 
poration and others in varying degrees.” 


The case of Commissioner v. Sullivan 
presented the unusual situation where a 
corporation desiring to contract its corpo- 
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rate business purchased two fifths of the 
stock of its two stockholders. The Com- 
missioner contended that this was equiva- 
lent to the payment of a taxable dividend 
and that such distribution was taxable to 
the recipient as dividends to the extent of 
the corporation’s accumulated earnings and 
profits. The Tax Court, in its decision (CCH 
Dec. 18,812, 17 TC 1420), affirmed by the 
Court of Appeals for the Fifth Circuit in 54-1 
ustc §9257, 210 F. (2d) 607, sustained the 
taxpayer. The court, in its opinion, stated 
that the corporation’s distribution in kind 
to its two sole stockholders in cancellation 
of two fifths of its. capital stock, made for 
the purpose of contraction of corporate 
business not for the purpose of avoiding taxes, 
was not made at such time and in such 
manner as to make the distribution “es- 
sentially equivalent” to a taxable dividend 
within Internal Revenue Code provisions, 
making such distributions taxable to the 
recipients as dividends to the extent of 
corporation’s accumulated earnings and 
profits, and the transaction would be treated 
as payment in exchange for stock and as 
subject only to capital gains tax. 
Recently, a somewhat similar problem 
was presented to the court of appeals in 
the case of Zenz v. Quinlivan, 54-2 ustTc 
q 9445, 213 F. (2d) 914. This case pre- 
sented the situation where the widow of 
the person who founded the corporation 
inherited the stock of the corporation. She 
remarried, and her second husband assumed 
management. As a result of a marital rift 
and divorce, the widow-divorcee sought to 
dispose of the corporation to a competitor 
who was anxious to eliminate competition. 
The prospective buyer did not wish to 
assume the tax liability which it believed 
was inherent in the accumulated earnings 
and profits of the corporation. To avoid 
said profits and earnings as a source of 
future taxable dividends, the buyer pur- 
chased part of the taxpayer’s stock for 
cash. Approximately three weeks later, the 
corporation redeemed the balance of the 
taxpayer's stock, purchasing the same as 
treasury stock, which absorbed substantially 
all of the accumulated earnings and sur- 
plus of the corporation. The taxpayer, in 
her return, treated the transaction as a 
redemption by a corporation of all the 
stock of a particular shareholder and, there- 
fore, it was not subject to being treated 
as a distribution of a taxable dividend. The 
Commissioner assessed tax on the basis that 
the amount received from accumulated earn- 
ings and profits was ordinary income, since 
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the stock redeemed by the corporation was 
“at such time and in such manner as to 
make the redemption thereof essentially 
equivalent to the distribution of a taxable 
dividend” under Section 115(g) of the Code. 
The action of the Commissioner was sus- 
tained by the United States District Court 
when it refused relief to the taxpayer, who 
claimed a refund of the tax paid on the 
assessment. The court of appeals decision, 
written by District Judge Gourley and con- 
curred in by District Judge Starr and 
Circuit Judge Miller, stated: 

“Common logic dictates that a fair basis 
of measuring income is not determined upon 
the profits on hand in the year of liquida- 
tion but is properly attributable to each 
year in which the profits were gained. 

“We cannot concur with the legal propo- 
sition enunciated by the District Court that 
a corporate distribution can be essentially 
equivalent to a taxable dividend even 
though that distribution extinguishes the 
shareholder’s interest in the corporation,” 


The treatment accorded the taxpayer in 
this case, by the decision of the court of 
appeals, contains a high degree of fairness. 
The court overlooked the fact that this 
taxpayer was the owner of all the stock 
just three weeks previously, had sold part 
of it to the purchaser and then had the 
corporation redeem the balance. In many 
tax cases, the court viewed situations of 
this sort as though both stéps were part 
of one transaction and the entire plan was 
the sale by a stockholder owning all of the 
stock, part of it to the corporation and 
part to another purchaser. The Sixth Cir- 
cuit is noted for its liberality to taxpayers. 
We question whether the Second Circuit, 
or some of the other courts of appeal, would 
have taken the same view. Under the cir- 
cumstances, we feel that this decision can- 
not be too strongly relied upon, at least 
until the Supreme Court sustains this logic. 

Several years ago, the Third Circuit de- 
cided the Emeloid Company, Inc. v. Commis- 
sioner case, reported in 51-1 ustc { 66,013, 189 
F. (2d) 230. Here the corporate stock was 
held by two stockholders. The stockholders 
entered into a trust agreement whereby it 
was provided.as follows: : 

“Whereas, the Stockholders and the Com- 
pany desire to provide continuity in the 
management and policies of the Company, 
and, to that end, to arrange for the purchase 
by the Company, upon the death of either 
of the Insured Stockholders (the Insured 
Stockholder first to die being herein some- 
times called the ‘Decedent’), of all the 
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shares of preferred and common stock of 
the Decedent and his wife, whether the 
wife be then living or dead, for the price 
and upon the terms and conditions herein- 
after set forth, and 

“Whereas, the Company has effected in- 
surance on the lives of the respective Insured 
Stockholders, as set forth and described 
in Schedule ‘A’ annexed hereto and made 
part hereof, so that funds may be available 
for the payment of part.or all of the pur- 
chase price of such shares, which policies, 
simultaneously with the execution hereof, 
have been deposited with the Trustee, ex- 
cept as stated in said Schedule ‘A’. ye 

The problem involved in the case was 
whether or not the money borrowed by the 
corporation for the purpose of purchasing 
these single premium policies could be con 
sidered as “borrowed invested capital” 
within the meaning of the’ excess profits 
tax law. ; 

whe Tax Court, in CCH Dee; 17;713, 
14 TC 1295, affirmed the action of the 
Commissioner, wherein he assessed a de- 
ficiency in the petitioner’s excess profits 
tax. The court of appeals relied upon its 
conclusion that the plan involved herein 
was to be considered as having a “corpo- 
rate business purpose.” ' In a note to the 
decision, the court stated: “It may be noted 
that the Tax Court has hardly been consist- 
ent in its interpretation of the 
‘business: purpose’.” 


concept 


In its decision, the court stated: “What 
corporate purpose could be considered more 
essential than key man insurance? The busi- 
ness that insures its building and machinery 
and automobiles from every possible hazard 
can hardly be expected to exercise less care 
in protecting itself against the loss of two 
of its most vital assets—managerial skill 
and experience. In fact, the government has 
not seriously ‘contended here that key man 
insurance is not a proper corporate purpose.” 

In the court’s opinion on the subject of 
providing for continuity of harmonious 
management, it stated: 

“Harmony is the essential catalyst for 
achieving management; and 
management is the sine qua non of long-term 
business success. Petitioner, deeming its 
management sound and harmonious, con- 
ceived of the trust to insure its continuation. 
Petitioner apparently anticipated that, should 
one of its key stockholders-officers die, 
those beneficially interested in his estate 
might enter into active participation in cor- 
porate affairs and possibly ‘introduce an 
element of friction. Or his estate, 
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good good 


not being bound by contract to sell the 
stock to petitioner, might sell it to adverse 
interests. The fragile bark of a small busi- 
ness can be wrecked on just such uncharted 
shoals.” 


The court, in this case, definitely sus- 
tained the purchase of the stockholder’s 
shares as a corporate business purpose. It 
further stated: “The petitioner, not the sur- 
vivor, is to purchase the stock of the dece- 
dent. The difference between a contract of 
purchase on the part of the corporation and 
one on behalf of the surviving stockholder 
is more than a highly technical distinction. 
Significantly different legal incidents flow 
therefrom. For example, the contract of 
the corporation to purchase its own shares 
is always subject to the condition imposed 
by law that such purchase will not result 
in the inability of the corporation to pay 
its creditors.” 


The Revenue Act of 1954 has given con- 
sideration to some of the problems which 
must be studied in this regard. Under 
Section 264, it has provided that no deduc- 
tion shall be allowed for premiums paid 
on any life insurance policy covering the 
life of any officers. In the case of Aflas 
Heating and Ventilating Company, CCH Dec. 
5675, 18 BTA 389, the court held that a 
corporation may not deduct premiums paid 
by it for insurance on the lives of its two 
stockholders, the proceeds of said policies 
being payable to their families under an 
agreement that upon the death of the 
insured his stock would be surrendered 
to the corporation for distribution among 
the remaining stockholders. 


In Klinck, CCH Dec. 19,378(M), 11 TCM 
1224, the court stated that such premiums 
are not deductible even though the corpo- 
ration is the beneficiary. Section 101 of the 
Code provides that the proceeds of life 
insurance contracts payable by reason of 
death are not to be included in gross in- 
come. Under Section 317(b), it is now 
provided that stock shall be treated as 
redeemed by a corporation if the corpora- 
tion acquires its stock from a shareholder 
in exchange for property, whether or not 
the stock so acquired is canceled, retired or 
held as treasury stock. Under Section 302 
(b)(3), it is now provided that a redemption 
of stock in complete redemption of all of the 
stock of the corporation owned by a share- 
holder is taxable as a capital gains transac- 
tion. This lends some support to the Zenz 
decision, heretofore mentioned, but, of 
eliminate the potential 


course, does not 


(Continued on page 259) 
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Adequacy 


of Workmen’s Compensation 


By EARL F. CHEIT 


Earl F. Cheit is assistant professor of 
business administration, School of Com- 
merce and Finance, St. Louis University. 
He delivered this paper at the fortieth 
annual meeting of the International As- 
sociation of Industrial Accident Boards 
and Commissions on October 5, 1954. 


| URING the past few years more atten- 
tion has been given to the adequacy of 
workmen’s compensation than perhaps has 
ever before been given this question. The 
reason for this upsurge in critical evaluation 
is not hard to find—it is simply that many 
workmen’s’ compensation laws have not 
changed as fast as their economic environ- 
ment. workmen’s compensation 
laws have had other effects, too. The Na- 
tional Association of Compensation Claim- 
ants Attorneys, for example, is on record as 
being 


Lagging 


opposed to the extension of work- 
men’s compensation principles into the tort, 
railroad and admiralty fields—convincing 
proof is available that the tort remedy in the 
railroad field is superior to workmen’s com- 
pensation—and, most ironic for the noble 
origins and purposes of workmen’s compen- 
sation, beneficiaries who would prefer the 
common law disease to the compensation 


cure have become almost commonplace. 


At the time workmen’s compensation sys- 
tems were first being enacted, the sacrifice 
of tort rights was a welcome price to pay 
for a system whose promise was the elimi- 
nation of all the well-known shortcomings 
of the old common law and employers’ lia- 
bility systems. Yet, today, more and more 
persons are asking whether or not this ex- 
change good bargain. Indeed, the 
issue has arisen with such persistence that 
just last year, four decades after the enact- 
ment of the first systems, this association 
(International Association of Industrial Acci- 


was a 


Workmen’s Compensation 


dent Boards and Commissions) solicited a 
paper comparing workmen’s compensation 
with employers’ liability legislation. 


Fortunately, evaluations of adequacy have 
not suggested that we turn back the clock. 
Rather, they have emphasized the increas- 
ing need for reform within the compensation 
principle and, in turn, for arousing appro- 
priate legislative action. Students of work- 
men’s compensation, many of whom are 
active in this association, have, during the 
past few years, provided us with keen analyses 
of needed areas of reform. Employers’ rep- 
resentatives, speaking recently before these 
annual meetings, have taken a forward- 
looking position on this question. 


Will the movement for reform extend be- 
yond compensation administrators, students 
and the limited numberof other interested 
persons? And, in turn, will it produce the 
legislative revisions such as those 
Under Secretary of Labor 
This practical issue is vital to the 
whole matter of adequacy. 


What is the record of 
pensation’s performance? Actually, our re- 
cord-keeping supplies us with insufficient 
data to make possible a very rigorous reply 
to this question. The association’s commit- 
tee on statistics several times has caHed to 
our attention the fact that but few jurisdic- 
tions systematically seek to gather reliable 
data about the most fundamental aspects of 
their workmen’s compensation systems. Data 
which will give more of a basjs for judging 
the crucial matter of administration are badly 
needed—as are the more general data relat- 
ing to the performance of a given system. 


needed 
called 
Larson? 


for by 


workmen’s com- 


this paucity of information on 
both the effect of the laws and their admin- 
istration, we have at hand an increasing 
number of studies and reported experiences, 
which, together with our knowledge of the 
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laws, make certain generalizations possible. 
The most warranted generalization appears 
to be that for reasons ranging all the way 
from coverage and conduct of hearings to 
amounts of indemnity payments, our sys- 
tems, in the aggregate, have not lived up to 
their promise. 


The facts underlying this value judgment 
have many times comé before this group, 
and I could do little more than try to sum- 
marize and bring some of them up to date. 
On the other hand, just how much “inade- 
quacy” these facts permit us to infer is a 
less routine matter. This is true not only 
because many of our figures deal in averages 
but because adequacy is a value judgment 
about which we can legitimately differ. It 
is also true because, despite the frequent 
lags in our systems, much progress has been 
made—enough so to advise caution in gen- 
eralizing about adequacy. I would like to 
elaborate on this a bit. 


Indemnity benefit provisions have failed 
considerably to reflect wage and price changes. 
As we well know, weekly earnings have 
generally outstripped the maximum dollar 
limits on indemnity benefits provided by 
most laws. As.a result, the relatively rigid 
percentage benefit limits—at their approxi- 
mate two thirds of weekly wages—have 
forced a decline in the per cent of average 
weekly wages restored by indemnity benefits. 


Recent figures from the Social Security 
Administration for 50 United States juris- 
dictions * show that in only six jurisdictions 
do weekly indemnity payments of the June, 
1953 laws restore 60 per cent of the average 
1952 weekly wage and that without depend- 
ents’ allowances (and the assumption of 
four dependents), the 60 per cent figure is 
reached in but two of the 50 systems. In- 
jured workers are, no doubt, heavier pro- 
portionate coinsurers today than they were 
at the time most workmen’s compensation 
systems were enacted. 


This is a poor record. But it is far from 
the complete record. Minnesota’s system 
will serve as an example: It offers no de- 
_pendency allowances; its weekly indemnity 
benefits, according to the administration’s 
estimates, offset slightly over 50 per cent 
of the average weekly wage.’ Yet, with its 
unlimited medical and hospital benefits, broad 
compulsory coverage, lifetime permanent 
total benefits, rehabilitation progress, in- 
creased second-injury funds and improved 
death benefits—as well as generally lengthened 





duration of all benefits—I doubt that many 
would consider it an inadequate system by 
any standard, historical or otherwise. 


Admittedly, Minnesota compares well with 
most systems on the provisions I have 
just mentioned. However, using the admin- 
istration’s dependency assumptions, its effec- 
tive indemnity payments rank eighteenth of 
50, with about four jurisdictions nearly tied 
with it. So here we have the picture of a 
system ranking well toward the median on 
this weekly indemnity scale, yet one whose 
total performance is a good one. 


A student once came to me in obvious 
after I had posted examination 
grades. She felt that the grades were dis- 
tributed in a very unusual fashion because, 
as she put it, along with herself, such a 
large majority of the class had fallen way 
below the median! Similarly, our systems 
may appear unusually inadequate if our 
definitions of adequacy are personal ones 
and do not take into account the total per- 
formance of the system. 


distress 


Dollar and per cent limits imposed on 
indemnity benefits have prevented aggregate 
indemnity benefit payments from rising at 
the rate many would like to see them attain. 
Almost without exception, exposed payrolls 
have risen at a faster rate during the past 
decade. From these two facts the conclu- 
sion is sometimes drawn that the failure of 
such aggregate indemnity payments to rise 
as fast as exposed payrolls constitutes both 
proof that a given system has grown less 
liberal and measure of this phenomenon. 
The conclusion may be true, but it is not 
fully warranted by this “measure”—for ex- 
posed payrolls have been rising faster than 
weekly wages. A recent analysis of Minne- 
sota’s experience from 1935 to 1950 shows this 
to be the case *: The maximum weekly com- 
pensation benefit, as a per cent of the 
average weekly wage, fell from (over) the 
permitted two thirds to about 56 per cent; 
limited indemnity benefit payments rose 
during this period 3.1 times; exposed pay- 
rolls climbed nearly 4.2 times. The average 
weekly wage for this period, however, increased 
but about 2.3, so that while the weekly benefit 
limits did not rise as rapidly as the weekly 
wage, neither did indemnity benefits become 
less liberal by one third. Total performance 
considered, the law was considerably re- 
formed during this period. 


These cautions about the use of incom- 
plete or dubious measures of accomplish- 





1 Social Security Bulletin, March, 1954, p. 7. 
2 The ratio is but slightly higher today despite 
benefit increases postdating the above study. 
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%Report of the Interim Commission on Work- 
men’s Compensation, Minnesota Legislative Ses- 
sion, 1953. 
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Performance standards for our sys- 
tems must be dynamic ones; they 
must change as the potentialities 
of our laws for performing their 
rehabilitation function change. 

* 


ment should not obscure the fact that there 
Professor Arthur H. Reede long 
ago demonstrated,’ some rather straight- 
forward means of examining the operation 
of the various parts of our compensation 
laws. I raise these cautions solely as a 
reminder that in our thinking about ade- 
quacy we cannot overlook the areas of prog- 
ress and “measure” just the lags. It might 
be that inadequate indemnity benefits are 
made even more inadequate by the perform- 
ance of the rest of the law—but the reverse 
might be true, too. Therefore, vitally im- 
portant as they are, indemnity benefits must 
be considered along with the performance 
ot the whole system before we can make 
warranted judgments about the adequacy of 
the whole system. Also, the time is arriving 
when we must consider in our judgments of 
adequacy the effects of related social insur- 
ance programs. 


are, as 


When we speak of “adequacy” or “inade- 
quacy” of our laws, or specific parts of our 
laws, we imply a standard that defines the 
level of performance we expect our laws to 
maintain (or attain). As we too well know, 
these standards differ for various groups 
and persons. Yet, when we consider the 
objectives of our laws, it seems to me that 
there are some aspects of adequacy about 
which there can be no legitimate differences. 

Workmen’s compensation has as its pri- 
mary aim the economic rehabilitation of the 
injured employee—this is a definition your 
association has heard many times, and in 
which it has concurred. In providing bene- 
fits to effectuate this rehabilitation system, 
our laws lean on a concept which pervades 
all of our programs of social legislation— 
namely, the concept of an “optimum” bene- 
fit, the benefit which will contribute the most 
and which is most favorable to the ends of 
the system. The essence of the “optimum” 
benefits is that the beneficiary shares in part 
(but only the right part) of the loss burden. 

We find, therefore, that our unemploy- 
ment compensation program, designed to 
maintain workers through’ periods of short- 
term unemployment, seeks to avoid benefits 


that will create an atmosphere conducive to 
benefit abuse. Disability insurance and, to 
a lesser extent, our social security system 
operate in a similar fashion, utilizing the 
coinsurance principle well known in private 
insurance circles. 


In none of our social insurance systems is 
this approach to benefits more clearly spelled 
out than in workmen’s compensation. The 
original “theory” of workmen’s compensa- 
tion benefits was, as Walter Dodd has writ- 
ten, a “highly practical one based upon the 
necessity that industry not be unduly bur- 
dened and that substantially all industrial 
injuries be compensated.” ° The benefit stand- 
ard which grew from this “theory” was a 
loosely defined range of upper and lower 
limits. As repeatedly expressed by our early 
study and investigative commissions, the 
lower limits were defined in value-judgment 
terms of “adequacy” or “necessity.” The 
upper limit of the benefit range was the 
point of malingering. The following lan- 
guage taken from the 1912 report of the 
Federal Employers Liability and Workmen’s 
Compensation Commission is representative: 


(1) “The compensation should not be so 
low as to be inadequate to the support of the 
injured employee and his family during the 
period of the disability, or to the support of 
his dependents for a reasonable period after 
his death; (2) The compensation should not 
be so high as to operate as an inducement 
to the employee to remain idle or unneces- 
sarily prolong the period of idleness by 
malingering.” 


What does this standard tell us about the 
adequacy of benefits for a given system? 
In the case of medical and hospital benefits, 
the answer appears clear. Experience has 
convincingly demonstrated that the medically 
indicated hospital-and-medical benefit is the 
most truly economical one; obviously, it 
goes furthest toward economic rehabilita- 
tion. But, beyond that, the economic and 
social values gained in avoiding disability 
through unlimited benefits more than out- 
weigh the increases in the cost of providing 
these benefits. 


Therefore, it is the medically indicated 
hospital-and-medical benefit which appears 
best to achieve the aims of economic re- 
habilitation of the employee. In short, the 
full or maximum benefit is in fact also the 
optimum one. I fully agree with the position 
the association’s medical committee has taken 
on previous occasions in calling for the 17 
jurisdictions who have not yet done so to 





* Adequacy of Workmen’s Compensation (Har- 
vard University Press, 1947). 


Workmen’s Compensation 


5 Administration of Workmen’s Compensation, 
p. 619. 
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enact full medical-and-hospital benefit pro- 
visions as medically indicated. 

What about indemnity benefits? Measure- 
ment of the adequacy of indemnity benefits 
by this “optimality” criterion presents us 
with a problem that is obviously more diffi- 
cult. Room for disagreement about indemnity 
benefits stems from the fact that the maxi- 
mum indemnity benefit is clearly ‘not also 
the optimum one. Even with the help of the 
“amateur psychiatrists” Mashall Dawson 
discussed at the 1950 meeting of this associ- 
ation, it would be difficult to determine the 
exact point at which benefit incentives will 
begin to influence injury experience. In 
other words, there can be legitimate dis- 
agreement about the size of indemnity bene- 
fits. But the area of this disagreement needs 
to be examined carefully. In connection with 
the malingering limits on indemnity benefit 
provisions, I should like to make this ob- 
servation: If we grant (as I am certain that 
we must) that it is conceivable that in- 
demnity benefits can be too high and, there- 
fore, that they can become an element in 
injury experience, we must likewise grant 
that indemnity benefits can be too low, and 
that they can enter injury experience by 
forcing postinjury work adjustments before 
they are medically indicated. In other words, 
if very high benefits can cause malingering, 
very low benefits can cause dis-malingering. 
Both situations must be identified for what 
they are—equally undesirable from the aim 
of economic rehabilitation of injured em- 
ployees, and we should avoid the one ex- 
treme with as much 
other. Some of our systems which 
provide very low indemnity benefits must 
first face the problem of getting benefits up 
to where their normal in- 
centive range long before they can become 
legitimately concerned with disincentives to 
work. 


energy as we do the 


now 


workers are in 


incentives which are adverse to 
occurred 


I am, however, convinced that 


Benefit 
work 
experience. 
today these effects are relatively small when 
compared to our total compensation picture 
and, moreover, are probably equaled or out- 
weighed by incentives adverse to proper heal- 
ing. I recently completed a statistical analysis 
of some 1,100 Minnesota and Wisconsin com- 
pensation cases with a view toward establishing 


have in Our compensation 


a relationship between the weekly benefit/wage 
ratio and the healing period of injured 
workers. The results reveal an almost zero 
degree of association—a finding which tends 
to convince me that in a New York study 


The absence of compensation reform 
is, in many cases, as much due to 
the lack of well-focused support as 
it is to conservative opposition. 


recently published by the Commerce and 
Industry Association of New York,’ the in- 
ference of feigning or malingering which 
was drawn there is probably unwarranted. 

Finally, in this connection, it seems to me 
that, for many jurisdictions, a criterion of 
benefit adequacy considerably less sophisti- 
cated than that of incentive effects will suf- 
fice to show that indemnity provisions need 
modernization to provide basic maintenance 
during healing. 

The shortcomings of this very generalized 
“optimality” criterion soon become apparent 
when we try to extend it beyond medical 
and indemnity benefits. What about the 
limits on coverage, second-injury funds, oc 
cupational death benefits, 
Here, answers that seem almost self-evident 
encounter the fact that policies other than 
the pure economic rehabilitation of the in- 
jured workers have been given overriding 
consideration in many cases. 


diseases, etc.! 


Moreover, as 
we consider the limits on, say, occupational 
disease coverage, we raise the issue of just 
what is the hazard that workmen’s 
pensation seeks to alleviate. The “optimal 
ity” criterion is now fully broken down. 


com- 


The Minnesota system embodies some of 
what I consider to be the essential elements 
needed to make a system adequate. This 
by no means implies, however, that there 
are not many places where it could be im- 
proved. Performance standards for our 
systems must be dynamic ones; they must 
change as the potentialities of our laws for per- 
forming their rehabilitation function change. 

Attaining desired standards of perform- 
ance money—money which, ex- 
demonstrated, is not easily 
We should, therefore, give en- 
thusiastic welcome to proposals designed to 
uncover new sources of funds. One such 
proposal has come from the statistician of 
one of our state systems. He suggests that, 
after the waiting period, the first lost day 
or two of temporary cases be taken out of 
insurance experience. Benefits for these 
days would be the sole responsibility of the 
employer. He contends that the combina- 
tion of reduced insurance costs and the ad- 


requires 
perience has 
come by. 





® Forces That Spiral Workmen’s Compensation 


Costs (1953). 
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vantages of the incentives which apparently 
now accrue to self-insurers would more 
than offset the increased costs to employers. 
Hence, the net result would be higher pos- 
sible benefits for the same cost. 


In speaking before the association, Marshall 
Dawson urged the policy of holding state 
manual rates constant and channeling in- 
dicated reductions in this insurance rate 
level into increased benefits. Proposals such 
merit attention 
some of the obvious obstacles and objec- 
tions they raise upon first inspection. 


as these serious despite 


The search for money to liberalize work- 
men’s compensation laws leads inevitably to 
the question of why workmen’s compensa- 
tion, our oldest and best-established system 
of social insurance, has produced such 
lags in its performance. Finding 
the culprit in this situation requires more 
than pointing an accusing finger at private 
insurance carriers and employers’ groups. 

Private insurance carriers, we are told 
by a recent CIO publication,’ constitute a 
drain on workmen’s compensation 
systems by taking for themselves everything 


serious 


major 


over loss ratios and applying these monies 
to nonbeneficial uses—prominent among 
which is lobbying against benefit increases. 
\side from the matter of the accuracy of 
this allegation, it seems a bit inconsistent to 
argue, on the hand, that insurance 
carriers plunder a goodly share of each 
premium dollar and, on the other hand, that 
spend part of this money actively to 
oppose benefit which would 
quire higher premiums, 


one 


they 
increases re- 

At the heart of this matter, of course, is 
the problem of whether or not the net per- 
formance of the state funds outweighs that 
of private carriers so that general change 
to the former is warranted. I, too, heartily 
favor active consideration of this issue, but 
this is not to that private insurance 
companies are either drains on the system 


Say 


or enemies of adequate benefits. 


In fact, it seems to me that we often 
tend to overrate the effects of employers’ 
legislative No doubt they pro- 
vide opposition, but however we may dis- 
agree with it, its legislative function may 
be no less valuable than the political func- 


labor organi 


resistence. 


ons 





tion served by those 


who advocate federalization of workmen’s 


compensation. 

It has been repeatedly pointed out that 
the absence of compensation reform is, in 
much due to the 


many lack of 


cases, aS 


7Workmen’s Compensation (CIO Council Guide- 
book Series, 1952). 
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well-focused support as it is to conservative 
opposition. Writing in the April, 1953 
Monthly Labor Review,5 Max Kossoris notes 
that among the major groups involved in 
the compensation process, there is little in- 
dication that any are very consistently inter- 
ested in able and conscientious administration 
of our compensation law. In his remarks 
to this association four years ago, Marshall 
Dawson lamented the energy dissipated on 
the “hundreds of bills submitted every year 
to the legislatures” as well as the lack of 
principle displayed by many of them. 

The _ best reform is not 
always achieved by changes that please the 
greatest number of persons. Shorter waiting 
periods is a very popular reform, as these 
things go.—and with These 
benefit delays are felt by the overwhelming ma- 
jority of compensation beneficiaries. Further- 
more, it true that a_ three-day 
waiting more difficult to ad- 
minister nor is it the cause of more malinger- 
ing than a six-day waiting period. In fact, 
in administering the Oregon system, Paul 
E. Gurske, chairman of the Industrial Ac- 
Commission, apparently found this 
true under conditions of no waiting 
Nevertheless, I think it could 
be demonstrated that except for the very 
liberal one dollar of additional 
benefits allocated to severe permanent partial 
cases, for example, will obtain more ade- 
quacy than a like amount spent on tempo- 


compensation 


good reason. 


is probably 
period is no 


cident 
to be 
period at all. 


systems, 


rary cases via the waiting period. The 
former cases suffer far greater losses in 
earning capacity and, hence, face serious 
rehabilitation problems. Yet I have wit- 


nessed friends of workmen’s compensation 
demanding of a legislature the costly change 
of reduced waiting periods in clear prefer- 
ence to (and to the exclusion of) improved 
benefits to severe permanent partial cases. 

No one wants to play worthy beneficiaries 
the other. The problem is 
obviously to gain reform wherever it is 
needed. But so long as money for reform 
is scarce and should 
face the problem of ordering our reform 


off one against 


slow in coming, we 


moves in accordance with principle—not 
by popular appeal. 

Over the years, this association has 
sponsored many discussions of workmen’s 


compensation’s adequacy. Yet I wonder 
many people are fully aware of the 
fact that every year a larger and larger 
number of people have found it impossible 
the enactment of our suggested 


(Continued on page 281) 


how 


to await 








8’ Also appears in Bulletin 1149 (United States 
Department of Labor), p. 4. 
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Although automobile comprehensive insurance policies are 


widely written, the problem frequently arises as to whether 


a certain loss is within the scope of their coverage 


This article is reprinted from the Jan- 
uary 20-February 17, 1955 issues of the 
Underwriters’ Report. The author is a 
member of the law firm of Long & 
Levit, Los Angeles and San Francisco. 


NE of the most widely written insur- 

ance coverages today is that known as 
automobile comprehensive. In spite of this 
wide acceptance, there have not been a large 
number of court decisions interpreting this 
coverage, with the result that not infre- 
quently losses arise which present a some- 
what difficult question as to whether they 
are within the scope of the comprehensive 
coverage or are excluded therefrom. 

The standard auto policy defines com- 
prehensive coverage as follows: 

“To pay for any direct and accidental loss 
of or damage to the automobile, hereinafter 
called loss, é¢xcept loss caused by collision 
of the automobile with another object or by 
upset of the automobile or by collision of 
the automobile with a vehicle to which it is 
attached. Breakage of glass'‘and loss caused 
by missiles, falling objects, fire, theft, ex- 
plosion, earthquake, windstorm, hail, water, 
flood, vandalism, riot or civil commotion 
shall not be deemed loss caused by colli- 
sion or upset.” 

In addition to the exclusion of collision 
damage from the foregoing coverage defi- 
nition, the so-called mechanical breakdown 
exclusion is also of considerable importance, 
and has given rise to some difficulty in in- 
terpreting the scope of this coverage. It 
reads as follows: 
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“This policy does not apply to any 
damage which is due and confined 
to wear and tear, freezing, mechanical or 
electrical breakdown or failure, unless such 
damage is the result of other loss covered 
by this policy.” 

It is apparent from a reading of the fore- 
going definition and exclusions, as well as 
from an examination of cases dealing with 
this coverage, that there are at least three 
phases of this coverage that appear to give 
rise to difficulty in determining whether a 
particular comprehensive loss is covered or 
excluded: 

(1) Where a hazard within the compre- 
hensive coverage, which may or may not 
itself cause damage to the vehicle, in turn 
results in collision damage to the vehicle, 
is such resulting collision damage within 
the comprehensive coverage or is it within 
the collision exclusion? 

(2) What is the scope of the mechanical 
breakdown exclusion? Are losses, initially 
caused by mechanical breakdown but result- 
ing in other damage to the vehicle, within 
the comprehensive coverage or within the 
mechanical breakdown exclusion? 

(3) Was the loss accidental? 

This article will deal with a review of 
some pertinent cases considering these three 
phases of the comprehensive coverage. 


COLLISION EXCLUSION 


Is collision damage resulting from a peril 
other than collision covered as a compre- 
hensive loss? 

The following cases generally involved 
situations where the initial cause of the loss 
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By WILLIAM H. LEVIT 


was a comprehensive peril, or atleast a 


peril other than collision, which in turn re- 
sulted in a collision loss. The question pre- 
sented was whether the resulting collision 
damage was covered as a comprehensive loss. 


Fire 

Held comprehensive.—7onkin « Califor- 
nia Insurance Company of San Francisco, 23 
AUTOMOBILE CASES 211, 62 N. E.: (2d) 215 
(N. Y., 1945). While driving h>s car the 
insured noticed that it was smking and 
burning under the dashboard. ‘As he at- 
tempted to get the vehicle stopped, a gust 
of smoke came up from the daskboard and 
caused the insured to collide with another 
car that was standing still wa:ting for a 
signal change. The insurer conceded it was 
liable for the fire loss, but disclaimed lia- 
bility for the collision loss on :-the ground 
that it was within the collision exclusion 
of the comprehensive coverage. The court 
held both fire and collision damage were 
within the comprehensive coverage, since 
the fire was the proximate cause of the 
entire damage, inasmuch as it was the fire 
that caused the insured to lose control of 
his car and strike the standing vehicle. 

American Indemnity Company v. Haley, 25 
S. W. (2d) 911 (Tex., 1930). moving car 
caught on fire, and while the insured was 
attempting to jump from it the car was 
wrecked. Held: The resulting collision was 
proximately caused by the fire, and the en- 
tire loss was comprehensive 

To the same effect, see: Tracy v. Pal- 
metto Fire Insurance Company, 222 N. W. 447 
(Ia., 1928); Delametter v. Home Insurance 
Company, 3 AUTOMOBILE CAsEs 602, 126 S. W. 
(2d) 262 (Mo., 1939). 


Comprehensive Coverage 


Theft 


Held comprehensive.—Bolling v. Northern 
Insurance Company of New York, 19 N. E. 
(2d) 920 (N. Y., 1938). The insured car 
was stolen and a few hours later a police 
While the police 
officer was driving the car to the police 
Held: 
The theft was the proximate cause of all 
the damage; therefore, the collision exclu- 
sion was inapplicable and the entire loss 
was comprehensive. 


officer found it abandoned. 


station, it was involved in a collision. 


Callahan v. London etc. Insurance Company, 
163 N. Y. S. 322 (N. Y., 1917). The same re- 
sult was reached in this case, where the colli- 
sion occurred while the thief was driving 
the car, as was reached in the Bolling case. 


Fireman’s Insurance Company v. Universal 
Credit Company, 85 S. W. (2d) 1061 (Tex., 
1935). This case involved facts similar to 
those in the Callahan case, and the court 
reached the same result as in that case. 


Windstorm 


Held comprehensive.—Troutman v. Mutual 
Auto Fire Insurance Company, 82 Pa. D. & C. 
251 (Pa., 1952). The insured auto was being 
driven along an icy road in a windstorm, 
when the wind suddenly caused the car to 
turn over, causing damage to the top and 
Held: Since the entire loss was caused 
by windstorm, it was within the compre- 
hensive coverage and the collision exclusion 
was inapplicable. 


side. 


Firemen’s Insurance Company v. Weather- 
man, 25 AUTOMOBILE CAseEs 873, 193 S. W. 
(2d) 247 (Tex., 1946). While it was being 
driven along the highway, the insured car 
was blown into a telephone pole by a violent 
wind. Held: The windstorm was the proxi- 
mate cause of the loss and the collision ex- 
clusion was inapplicable. 

Atlas Assurance Company, Ltd. v. Lies, 
18 AuToMoBILE Cases 1073, 27 S. E. (2d) 791 
(Ga., 1943). This case involved facts sub- 
stantially similar to the preceding case and 
reached a similar result. 


Held within collision exclusion.—Clark v. 
Fidelity & Guaranty Fire Corporation, 39 
N. Y. S. (2d) 377 (N. Y., 1943). The in- 
sured car, while parked on a hill, was caused 
to move down the hill and into a tree as the 
result of a 28-mile-per-hour wind. Held: 
The loss was not due to windstorm, since 
a 28-mile-per-hour wind is not a windstorm. 
The collision exclusion was therefore held 
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to be applicable. The court defined wind- 


storm as follows: 


“A ‘windstorm’, within a policy to in- 
demnify insured against damage to prop- 
erty by windstorm, cyclone, or tornado, 
takes its meaning from the words ‘tornado’ 
and ‘cyclone’, with which it is associated, 
and should be construed to be something 
more than an ordinary gust of ‘wind, no 
matter how prolonged, .and though the 
whirling features which usually accompany 
tornadoes and cyclones need not be present, 
it must assume aspect of a storm.” 


Lunn v. Indiana Lumbermens Mutual Insur- 
ance Company, 27 AutoMoBILE Cases 361, 
201 S. W. (2d) 978 (Tenn., 1947). While 
the insured auto was being driven, the latch 
on the hood broke and the wind caused by 
the moving of the vehicle then caused the 
hood to be thrown up and back against the 
car. The court held that the wind resulting 
from the moving of the auto was not a 
“windstorm” within the meaning of- the 
comprehensive coverage. (For a further dis- 
cussion of this case and its treatment of the 
mechanical breakdown exclusion, see page 
256 of this article.) 


Vandalism and Malicious Mischief 


Held comprehensive.—Unkelshbee v. Home- 
stead Fire Insurance Company of Baltimore, 
22 AuTOMOBILE CASES 306, 41 Atl. (2d) 168 
(Mun. Ct. of App., D. C., 1945). A three- 
year-old boy climbed into the assured’s parked 
car and caused it to start downhill, where 
it collided with another parked car. The 
court held the entire loss was the result of 
vandalism and so within the comprehensive 
coverage. The court defined “vandalism” 
under the comprehensive coverage as follows: 


“*Vandalism’ is defined as ‘Wilful or 
ignorant destruction of artistic or literary 
treasures; hostility to or contempt for what 
is beautiful or venerable.’ ‘Vandalic’ as ‘wil- 
fully or ignorantly destructive’. Unquestion- 
ably, children as young or younger than the 
boy involved here are often ‘wilfully or 
ignorantly destructive’. Certainly the term 
‘vandal’ is frequently applied to them. And 
it would seem applicable here 


“It may be said that there was no evi- 


dence of intentional injury to the auto- 
mobile. But to the popular mind any 
unusual destruction wrought in the doing 
of a wrongful act, does, in our opinion, 
merit and receive the title ‘vandalism’. 
“Here injury to the automobile from the 
unauthorized acts of the boy, whether in- 
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tentional or not, was included in ‘compre- 
hensive’ coverage. The loss cannot be 
attributed to any cause except these acts, 
plus the laws of gravity. That. his acts 
were the proximate cause admits of no 
argument.” 


Great American Insurance Company v. Ded- 
mon, 3 AUTOMOBILE CAsEs (2d) 660, 70 So. 
(2d) 421 (Ala., 1953). Insured’s son, who 
was suffering from dementia praecox, while 
under the influence of alcohol took the in- 
sured auto without permission. While driv- 
ing it 100 miles per hour he wrecked it. The 
court held the loss was caused by vandalism 
and so within the comprehensive coverage. 
The court defined “vandalism” as “any un- 
usual destruction wrought in the doing of 
a wrongful act.” 


Held within the collision exclusion.—Rich 
v. United Mutual Fire Insurance Company, 
37 AUTOMOBILE Cases 863, 102 N. E. (2d) 
431 (Mass., 1951). Insured parked his auto 
headed downgrade with front wheels curbed 
and emergency brake set. Two hours later 
the car was observed in the same position. 
About 30 minutes thereafter, the auto was 
found at the bottom of the hill smashed 
against a tree, some 300 feet from where it 
had been parked, and with the brake still 
set. There were some young boys in the 
neighborhood who could have caused the 
car to move, but no evidence was produced 
as to what actually caused the car to move. 
The court held that the loss was within the 
collision exclusion within the 
comprehensive coverage, since the insured 
had not sustained the burden of proving 
that the collision with the tree was caused 
by theft or vandalism. 


and so not 


Shahin v. Niagara Fire Insurance Company, 
16 AuromosILE Cases 1701, 39 N. Y. S. (2d) 
887 (N. Y., 1943). The plaintiff was at- 
tending a picnic and parked his car in a 
field. A small boy climbed in the car and 
started it, thus 
across the field and into a tree. 
held the collision damage was excluded by 
virtue of the collision exclusion, regardless 
of the fact that the loss may have resulted 
(malicious 


causing the car to run 
The court 


from a peril insured against 
mischief). 

Rea v. Motors Insurance Corporation, 19 
AvuTOMOBILE Cases 708, 144 Pac. (2d) 676 
(N. M., 1944). While the insured car was 
parked on the street, a drunken driver drove 
his car into it. The insured claimed that 
drunken driving constituted malicious mis- 
chief, and was the proximate cause of the 
loss, and so within the comprehensive cover- 
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age. The court denied recovery on the 
ground that the loss was not due to mali- 
cious mischief since malicious mischief im- 
plies an intentional and malicious injury 
which did not exist in the case of a drunken 
driver. 


Falling Objects 


Held comprehensive.—Atlas Assurance 
Company, Ltd. v. Lies, cited above. While 
insured was driving along the highway, a 
tree fell and struck the car. The insured 
claimed that the tree caused to fall 
as the result of a windstorm. The insurer 
contended that the contact of the tree with 
the car constituted a collision and so was 
within the collision exclusion of the com- 
prehensive coverage. The court rejected 
the carrier’s contention that the falling of 
the tree onto the car was a collision, on the 
ground that the descent of a falling body to 
the earth is not properly described as a 
collision. The held 
comprehensive. 


Held within collision exclusion.—Tcitel- 
baum v. St. Paul Fire & Marine Insurance 
Company, 15 N. E. (2d) 1013 (Ill, 1938). 
While the insured car was parked in a 
vacant lot, a person either jumped or fell 
from an adjacent building and landed on the 
car. Held: The contact of the body with 
the car was a collision and so not within the 
comprehensive coverage. 


was 


loss was covered as 


Concordia Fire Insurance Company of Mil- 
waukee v. Smith, 37 AutoMopiLe Cases 448, 
237 Pac. (2d) 631 (Okla., 1951). The in- 
sured car was proceeding across a bridge 
when a truck, also crossing the bridge, 
struck the side of the bridge with its right 
rear wheel. This threw the rear end of the 
truck sidewise and into the air, and in a 
descending motion the left rear wheel of the 
truck struck the side of the insured car. 
Held: It was a collision loss and not a loss 
caused by a falling object. The court 
reasoned that the words “falling object” 
and “collision” must be given their normal 
meaning; this was a collision and the truck 
wheel could not be regarded as a falling 
object. 


Missiles 


Held comprehensive.—Guenther v. Ameri- 
can Indemnity Company, 22 
Cases 316, 17 N. W. (2d) 570 (Wis., 1945). 
A chunk of ice fell from a fast’ moving bus 
onto the insured car, causing the insured to 
lose control of the car and strike an em- 
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AUTOMOBILE 


bankment. Held: The entire damage was 
covered under comprehensive as the proxi- 
mate cause of the loss was a “missile” (the 
chunk of ice), and the collision exclusion 
was therefore inapplicable. 


Held within collision exclusion.—Boenzle 
v. United States Fidelity & Guaranty Com- 
pany, 3 AuTOMoBILE Cases (2d) 1153, 258 
S. W. (2d) 938 (Mo., 1953). While the 
insured car was being driven on the high- 
way, the dual wheels on an approaching 
tractor-trailer suddenly came off and rolled 
into the insured car. Held: The wheels 
were not “missiles” and the loss was within 
the collision exclusion. In so doing, the 
court defined “missiles” as follows: 


“In ordinary everyday acceptation the 
word ‘missile’ comprehends an object which 
is intentionally thrown, hurled or projected, 
or which, if set in motion unintentionally, is 
nevertheless designed for the purpose of 
being thrown, hurled or projected, or readily 
adaptable to or customarily associated with 
such use. It excludes objects which are set 
in motion by an act of God, accident, cas- 
ualty or fortuitous circumstance unless such 
objects are designed for, suitable or readily 
adaptable to, or commonly associated with 
the purpose and use of being thrown, 
hurled or projected. It excludes objects 
thrown, hurled or projected by the chance 
breakdown or failure of a mechanical device 
or instrumentality which is not designed or 
built for the purpose of throwing, hurling 
or projecting objects or not suitable or 
adaptable to or commonly associated with 
the purpose and use of being thrown, hurled 
or projected. The dual wheels in the instant 
case became disconnected from the trailer 
as the result of a casualty. They were not 
intentionally thrown, hurled or projected. 
Furthermore, the dual wheels were not de- 
signed to be thrown, hurled or projected 
and are not suitable or readily adaptable to 
or commonly associated with such purpose 
and use. The dual wheels were not a 
‘missile’ within the meaning of the policy 
provision, and the loss caused by the col- 
lision of the dual wheels with plaintiff’s 
automobile was not covered.” 


The court distinguished the Guenther case 
on the ground that “a chunk of ice is an 
object which is suitable to and_ readily 
adaptable to the use and purpose of being 
thrown, hurled, or projected.” 


Flying Gravel 


Held within collision exclusion.—Kramer 


Ohio Farmers Insurance Company, 22 
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AUTOMOBILE CASES 1114, 42 Atl. (2d) 194 
(Pa., 1945). Insured auto was being driven 
on a high-crowned road which had loose 
stones and gravel in the ruts and crown. 
The oil petcock located on the bottom of 
the engine contacted the crown or a stone, 
with the result that the oil drained out and 
burned the engine badly. Held: It was 
within the collision exclusion and was not 
covered. 


Sun or Lights Blinding Driver 


Held within collision exclusion.—W ein- 
stein v. Granite State Fire Insurance Company 
of Portsmouth, New Hampshire, 27 Avuto- 
MOBILE Cases 1087, 54 Atl. (2d) 573 (Mun. 
Ct. of App., D. C., 1947). The insured 
claimed he collided with another car at an 
intersection, due to the sun’s blinding him. 
Held: Loss was within collision exclusion. 


Witherspoon v. Lumbermen’s Mutual Insur- 
ance Company, 27 AUTOMOBILE CASES 883, 
203 S. W. (2d) 185 (Ark., 1947). The 
assured claimed that while driving at night 
he was blinded by lights, causing his car 
to leave the road and overturn. Held: 
was within the collision exclusion. 


Loss 


Negligent Driving 

Held within collision exclusion.—lV ein- 
stein v. Granite State Fire Insurance Company 
of Portsmouth, New Hampshire, cited above. 


Insured collided with another car at an 
intersection and claimed that the collision 
was due to either his own or the third 


party’s negligence, thus constituting a com- 
prehensive loss. The court rejected this 
contention and held the collision exclusion 
applicable. 


Blowout 


Held within collision exclusion.—Colley 
v. Pearl Assurance Company, 25 AUTOMOBILE 
Cases 326, 195 S. W. (2d) 15 (Tenn., 1946). 
As the insured was driving on the highway, 
a tire blew out, causing the insured to 
lose control of his car and strike the abut- 
ment of a bridge, with the result that the 
car was demolished. The court held that 
since a tire could blow out and the driver 
lose control of the car without a collision 
occurring, the proximate cause of the loss 
was the collision, and the collision exclu- 


sion therefore applicable. 


Skidding 
Held within collision exclusion.—Bruener 
v. Twin City Fire Insurance Company, 34 
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AUTOMOBILE CASES 1060, 222 Pac. (2d) 833 
(Wash., 1950). While the insured was 
driving on icy pavement, his car skidded, 
went out of control and hit an embank- 
ment, causing extensive damage to the car. 
The court held that the cause of the loss 
was the with the bank, and not 
the skidding; hence, the collision exclusion 
was applicable. In this regard, the Wash- 
ington Supreme Court stated: 


“The policy in the Ploe case, supra, 
covered ‘accidental collision’, but did not 
cover an upset or skidding. The car skidded, 
went off the road, collided with a stump, 
and continued on down an embankment. 
This court, in holding that there could be 
no recovery, said: ‘It’seems to us that the 
proximate cause of the accident here in- 
volved was the skidding of the car, or its 
passing from the roadway from whatever 
cause, and the instant it left the roadway 
: its destruction [was] certain. Its 
subsequent contact with the stump was an 
incident which had, and could have, no 
effect upon the situation beyond hastening 
for an instant the final re- 


collision 


or delaying 
sult. ; 


“The rule of the Ploe case, supra, is that 
the hazards which are covered and ex- 
cluded from coverage by the terms of an 
insurance policy are the proximate causes 
of accidents, not the accidents themselves. 
Thus, the policy in that case covered the 
collision, but not the skidding, its proxi- 
mate cause, so recovery was denied for the 
collision. 


“That rule applied to the present policy, 
which is comprehensive, and excepts col- 
lision, will permit a recovery every 
collision which has a proximate cause, and 
the exception of the policy will only apply 
where there is no proximate cause for the 
collision. This collision had a proximate 
cause—skidding. Therefore, recovery should 
be allowed under the rule of the Ploe case, 
supra, unless we overrule it. 


for 


“Insurance cases are not concerned with 
why the injury occurred or the question of 
culpability, but only with the nature of the 
injury and how it happened. 


In the heyday of the Wright Brothers, 
an illustrative quip gained some vogue that 
it was not the fall from an airplane that 
was injurious, but the landing. Insurance 
looks to the landing, tort to the proximate 
cause of the fall. Tort excludes the landing 
for purposes of fixing liability, but may go 
back in the chain of causation until it reaches 
a broken link. 
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“We are aware that there is a line of 
insurance cases which apply the rules of 
proximate cause and that Washington, by 
virtue of the Ploe case, supra, is now com- 
mitted to that rule. 

“We think it is neither the majority nor 
reasoned rule and, 
overrule the Ploe case 


best accordingly, we 


“Coming back, then, to the instant case 
the question presented is simply this: Did 
the collision, which is excepted from the 
coverage of the policy, cause the damage for 
which recovery is sought? Respondent con- 
cedes there was a collision and we find 
no difficulty in attributing the injury to it, 
rather than the skidding because had there 
been only a skidding there would have been 
no damage. The collision itself is the direct, 
violent and efficient cause of the damage.” 


Broken Spring 


Held comprehensive.—Push v. American 
Automobile Fire Insurance Company (App. 
Dept. Super. Ct., Los Angeles Co., 1949). 
The insured was driving along the highway 
when a front spring broke, with the result 
that the car could not be steered and so 
swerved across the road and into a bank, 
causing extensive damage to the car. The 
trial court dismissed the action, but the 
appellate court reversed the decision and 
ruled in favor of the insured, holding that 
the was within the 
coverage, and not within 
clusion. 


loss comprehensive 


the collision ex- 
As to the collision exclusion, the court 
reasoned that the proximate cause of the 
loss was the breaking of the spring, and 
the collision was a result of that cause, and 
not in itself the cause of the loss. Said the 
court: 

“In spite of the fact that the immediate 
cause of the crumpled fender was the col- 
lision with the bank, Coverage D (compre- 
hensive) because the 
broken spring was the proximate cause of 
the events that led to the smashing of the 
fender. . . . ‘It is to be observed that 
the proximate cause is the efficient cause 
the one that sets others in motion—to which 
the loss is to be attributed, although other 
and incidental causes 
time to the result and operate 
mediately in producing the loss.’ 

(For a further discussion of this case 
and its treatment of the mechanical break- 
down exclusion, see page 256 of this article.) 


would apply 


nearer in 
more im- 


” 


may be 


Comprehensive Coverage 


Water 


Held comprehensive.—Harris v. Allstate 
Insurance Company, 285 App. Div. 76 (N. Y., 
1954). The insured, while traveling about 
45 miles per hour, drove his car into a 
puddle of water about 50 feet in length and 
eight depth. This apparently 
bent a tie rod, which interferred with the 
steering mechanism, with the result that 
the insured could not control the car and 
it struck a bank at the side of the road 
and was demolished. The court held that 
all of the damage was covered under the 
comprehensive coverage. The court based 
its decision on the ground that since the 
policy provided that “loss caused by mis- 
siles, falling objects and water 
shall not be deemed caused by col- 
lision” and since the initial cause of the 
damage was the contact of the car with the 
water, even if such contact was a “collision,” 
it was nevertheless covered under the com- 
prehensive coverage because of the quoted 
inclusion of water damage in the 
prehensive coverage. 


inches in 


loss 


com- 


Comments 


Many of the foregoing cases that hold a 
particular loss to be within the comprehen- 
sive coverage do so on the basis of attribut- 
ing the entire including resulting 
collision damage, to the proximate or origi- 
nal the proximate cause is a 
comprehensive peril, then the entire damage 
resulting therefrom is regarded as a com- 
Exemplifying this line of 
cases is the California case of Bush v. Ameri- 
can Automobile Fire Insurance Company, 
cited above, where a spring broke and caused 
the car to strike an embankment. 


On the other hand, there is a 
cases that looks to the direct and immediate 
cause of the loss and if that is an excluded 
peril, for example, as found in the collision 
exclusion, then the damage is 
excluded. The line of cases is exemplified 
by the Washington case of Bruener v. Twin 
City Fire Insurance Company, cited above. 


loss, 


cause. If 


prehensive loss. 


line of 


collision 


As far as California is concerned, it would 
appear that the proximate-cause rule of the 
Bush case is not a new rule announced for 
the first time in California by that case. 
For example, in Rossini v. St. Paul Fire & 
Marine Insurance Company, 182 Cal. 415, 188 
Pac. 564 (Calif., 1920), the California Su- 
preme Court had under consideration a 
California Standard Form Fire Insurance 
Policy that excluded liability for loss by 
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explosion unless fire ensued, in which event 
the insurer would be liable only for the 
resulting fire damage. The supreme court 
held that if an explosion 
fire, the insurer would be liable only for 
the resulting fire damage, but that if a fire 
preceded and caused an explosion, the 
whole loss, including the resulting explosion 
damage, would be regarded asa fire loss 
and covered by the policy. To the same 
effect, see Moblad v. Western Indemnity 
Company of Dallas, Texas, 53 Cal. App. 683, 
200 Pac. 750 (Calif., 1921). 


preceded the 


This is not to say, however, that to follow 
the rule of proximate cause means that all 
collision losses are to be deemed covered 
by the comprehensive coverage, merely 
because every collision may be said to 
have some sort of cause. As said in Hyer 
v. Inter-Insurance Exchange, 77 Cal. App. 
343, 246 Pac.- 1055 (Calif., 1926): “The 
terms used in an insurance policy should 
be given their plain, ordinary and popular 
meaning.” In considering a similar question 
in Bird v. St. Paul Fire & Marine Insurance 
Company, 120 N. E. 86 (N. Y., 1918), 
a vessel was insured against fire, and a fire 
broke out some 1,000 feet from the vessel 
and caused a large explosion the concussion 
from which damaged the insured 
Justice Cardozo concluded that the fire 
insurer was not liable for such explosion 
damage: 


where 


vessel, 


“General definitions of a proximate cause 
give little aid. Our guide is the reasonable 
expectation and purpose of the ordinary 
business man when making an ordinary 
business contact. It is his intention, ex- 
pressed or fairly to be inferred, that counts. 
There are times when the law permits us to 
go far back in tracing events to causes. 
The inquiry for us is how far the parties 
to this contract intended us to go. The 
causes within their contemplation are the 
only causes that concern us.” 


In other words, before a loss may be 
regarded as comprehensive and not colli- 
sion, it would be one that can fairly be 
said to have been within the contemplation 
of the parties as being within the coverage, 
or, conversely, within the exclusion. As was 
aptly said in the case of Weinstein v. 
Granite State Fire Insurance Company of 
Portsmouth, New Hampshire, cited above: 


“While the coverage of the policy in- 
volved in this case is called ‘Comprehensive’, 
we believe it would be totally unreasonable 
and against the clear meaning of the policy 
as a whole to construe ‘Comprehensive’ 
coverage as including in its scope negligence 
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by either of the drivers or both or an acci- 
dent without negligence on the ground that 
things was the ‘proximate’ 
cause of the damage to plaintiff’s auto- 
mobile when loss by collision was expressly 
Such a construction, we believe, 
the plain language 


any of those 


excepted. 
would do violence to 
of the policy.” 


MECHANICAL BREAKDOWN 
EXCLUSION 


What is meant by “due and confined 
to”? 


The basic problem arising here is whether 
or not the insurer is liable under the com- 
prehensive coverage for losses due to me- 
chanical breakdown but which result in 
additional damage to the car. The follow- 
illustrate how the courts 
and related problems. 


ing cases have 


treated this 


Broken Hood Latch 


Held within mechanical breakdown ex- 
clusion.—Lunn v. Indiana Lumbermens Mu- 
tual Insurance Company, cited above. While 
the insured auto was being driven, the 
latch on the hood broke. The latch had 
broken before and had been welded. The 
wind caused by the moving of the vehicle 
then caused the hood to be thrown up and 
back against the car, resulting in damage to 
the car. 

The Tennessee Supreme Court held that 
was not under 
hensive, since the sole proximate cause oi 
was the breaking of the latch, 
which the court found to be within the 
mechanical breakdown exclusion. 


the loss covered compre- 


the loss 


Broken Spring 


Held comprehensive.—Bush v. Automobile 
Fire Insurance Company, cited above. -In this 
case, the insured was driving along the high- 
way when a front spring broke, with the result 
that the car could not be and so 
swerved across the road and into a bank, 
causing extensive damage to the car. The 
trial court had the action, but 
the appellate court reversed the decision 
and ruled in favor of the insured, holding 
that the (except as to the broken 
spring) was within the comprehensive coy- 
erage, and not within the mechanical break- 
down exclusion. 


steered 


dismissed 


loss 


As to the mechanical breakdown exclusion, 
the court concluded it was inapplicable 
since, while the loss was “due” to mechani- 
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cal breakdown, it was not “confined” to 
mechanical breakdown. Hence that exclu- 
Was applicable only to the damage 
to the spring itself. In reaching this con- 
clusion, the California court considered the 
ruling of the Tennessee Supreme Court in 
the Lunn v. Indiana Lumbermens Mutual 
Insurance Company, cited above, but refused 
to follow the holding in that 
holding, the California court 


s:on 


case. In so 
stated: 


“Examining the policy, now, as the de- 
fendant company prepared it, with the 
words ‘and confined’ written into it, we 
find it reasonably susceptible of two possible 
meanings. One meaning is that contended 
for by the defendant company and adopted 
by the Tennessee Supreme Court in Lunn v. 
Indiana Lumbermens Mutual Insurance Com- 
pany (1947), 184 Tenn. 584, 588, 201 S. W. 2d 
978, 980, where, speaking of provisions identi- 
cal with those we are weighing, it said: (the 
emphasis is ours) ‘It is clear that the insurer 
was attempting to avoid lability for 
damage to the automobile caused solely by 
mechanical defects but to remain liable for 
any damage thereto brought about by an 
intervening cause, and in order to effectively 
so limit the exclusion it added the ex- 
“confined to” immediately after 
the words “any damage to the automobile 
which is due” etc.’ There is another mean- 
ing which can be given debatable 
words, and again we borrow the words 
of the Tennessee Supreme Court because 
they are so apt: “The insured insists that 
is meant to “restrict the 
exclusion to the actual part which broke.” 
That is, that the insurer is by this expres- 
sion only relieved from payment for repair 
of the defective part, but continues to be 
obligated to pay for the damage 
any other part of the automobile by the 
breaking of the defective part.’ 


pression 


these 


the expression is 


done to 


“Two reasons have combined to lead us 
to the conclusion that the second meaning 
is the one to be preferred. First of all, ‘A 
cardinal rule of interpretation is that, where 
a provision of an insurance policy is suscep- 
tible of two should be 
construed most strongly in favor of the 
policyholder.’ (Jreland v. Firemen’s Fund 
Indemnity Company (1947), 30 Cal. 2d 541, 
548). Secondly, to construe the policy as 
the defendant company would do, would 
result in an absurdity, as this paraphrase 


constructions, it 


reveals. ‘The comprehensive coverage does 
not apply to any damage solely due to 
mechanical failure unless it is also due to 
some other loss.’ An interpretation of the 
words ‘and confined’ as ‘solely’ leaves no 


Comprehensive Coverage 


New Jersey held that the primary 
burden rests upon the insured to 
submit evidence which to a prima- 
facie degree establishes that the 
loss was one covered by the policy. 


satisfactory use for the clause with which 
the sentence ends, for if a mechanical fail- 
ure is the sole cause, there cannot also be 
another. ‘The whole* of a contract is to be 
taken together, so as to give effect to every 
part, if reasonably practicable, each clause 
helping to interpret the other.’ (Sec. 1641, 
Civil Code.)” 

(For a further discussion of this case 
and its treatment of the collision exclusion, 
see page 255 of this article.) 


Motor Trouble 


Held within mechanical breakdown ex- 
clusion—Roberts v. State Farm Mutual 
Automobile Insurance Company, 27 Auto- 
MOBILE CASES 878, 203 S. E. (2d) 508 (Kansas 
City Ct. of App., 1947). The insured truck 
was pulling a heavy load over a muddy, 
hilly road, when suddenly it stopped pulling 
and developed a knock. When the motor 
was inspected, it was found that the babbitt 
from the bearings between the connecting 
rod and the crank was melted and 
the piston was cracked. The trial court 
rendered judgment for the insured, but on 
appeal this and judgment 
ordered for the insurer on the ground that 
the damage was due to mechanical break- 
down. 


Hemel v. State Farm Mutual Insurance 
Company, 26 AutoMoBILE Cases 805, 29 So. 
(2d) 483 (La., 1947). While the insured 
auto was being driven, a connecting rod 
attached to the engine became loose and 
knocked a hole through the side of the 
motor block, with the result that flames 
shot out of the motor. Held: Damage was 
due to mechanical breakdown and _ not 
covered. 


case 


was reversed 


Freeing Car 


from Snowbank; Explosion 

Held comprehensive.—Stohiman v. State 
Farm Mutual Automobile Insurance Company, 
39 AutoMoBILE Cases 641, 54 N. W. (2d) 
53 (Wis., 1952). When the insured backed 
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the 
snowbank. 


his car out of the garage, right 


stuck in a 
insured then alternately 


rear 
wheel became The 
proceeded in low 
and reverse in an attempt to wear through 
the and to solid ground. This 


caused the right rear wheel to spin while 


snow ice 
the other wheels remained stationary. While 
doing this for some five minutes, the speed- 
ometer registered 100 miles per hour. Fin- 
ally, the tire came off the wheel and in so 
doing damaged the trunk lid and rear quar- 
ter panel. The evidence was that the tire 
did not “blow,” but appeared to have been 
sliced. The insurer contended that the loss 
was excluded because it was not accidental 
and was due to mechanical breakdown. 


The trial court held that the tire had 
exploded and that the loss was covered. 
On appeal, the court held that the loss was 
accidental, and that the explosion of the 
tire was not the result of mechanical break- 
down, since the car was still capable of 
operation after the tire had exploded. 


Bumps in Road 


Held comprehensive—Terrien v. Paw- 


tucket Mutual Fire Insurance Company, 33 
AUTOMOBILE CASES 936, 71 Atl. (2d) 742 
(N. H., 1950). While the insured truck 


was being used to transport 6% tons of 
gravel from a pit to the highway, and after 
it had passed over several holes about a 
foot deep, the frame of the truck broke on 
both sides directly beneath the cab. It 
appeared that on four prior occasions the 
truck had its frame either bent, broken or 
buckled, which necessarily had weakened 
it. On appeal, the court affirmed the jury’s 
verdict that the loss was within the com- 
prehensive coverage and not due to me- 
chanical breakdown, stating: 


“Here the mechanical breakdown was 
itself produced by natural forces set in 
motion by the bumps in the road which 
constituted an insured risk. The loss occa- 
sioned by the insured risk was magnified 
by the concurring mechanical breakdown 
but did not originate with it, and was not 
due solely to it.” 


Broken Bumper 


Held within mechanical breakdown ex- 
clusion.—Republic Casualty Company v. May- 
field, 39 AutoMosiLe Cases 726, 251 S. W. 
(2d) 764 (Tex., 1952). Insured was driving 
on a well-paved highway when the arm 
holding the front bumper broke, permitting 
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the bumper to drop upon the ground and 
forcing it back under the car, where it 
caused considerable damage to the car. 
Inspection showed that the break occurred 
at the hole where the arm was bolted to 
the frame. No rust was apparent and it 
appeared to be a fresh break. Held: The 
damage was due to mechanical breakdown 
and was not covered. 


“ACCIDENTAL” LOSSES 


Freeing Car from Snowbank; 
Tire Explosion 


Held “accidental.”—Stohlman v. Stati 
Farm Mutual Automobile Insurance Compan\ 
(See discussion of this case at page 257.) 


Overheating of Engine; Burden 
of Proof as to Cause of Loss 


Held not “accidental.”—Parker v. Niagara 
Fire Insurance Company, 4 AUTOMOBILE CASES 
(2d) 986, 105 Atl. (2d) 677 (N. J., 1953). This 
recent case is of considerable significance 
because it lays down important rules not 
only as to what is “accidental,” but also as 
to the burden of proof with respect to 
comprehensive losses. In this case, it ap- 
peared that the insured was unable to start 
his auto one morning. Upon disassembling 
the engine it was discovered that a dark 
brown substance had coated the insides 
of the cylinders causing a seizure of the 
pistons. Experts concluded that the dark 
brown substance was oil that had been 
scorched by frictional heat. Judgment in 
the trial court was in favor of the insured. 
On appeal, the court pointed out the lack 
of evidence from which the cause of the 
trouble could definitely be determined as 
follows: 


“It seems to us that the predominant 
probability to be derived from the evidence 
is that the engine during its operation be- 
came abnormally heated due to the inade- 
quacy of proper lubrication. 


“The direct cause of the inadequacy of 
lubrication is not made evident. May it be 
reasonably inferred from the evidence that 
the origin of the cause of the iack of requi- 
site lubrication was accidental? There was 
a sufficient supply of oil in the crankcase. 
Was, then, its deficiency in distribution and 
circulation attributable to some perhaps 
temporary mechanical defalcation? Was the 
oil of low quality? No examination of its 
viscosity and lubricative properties was 
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made. As we remarked at the beginning 
of this opinion, the initiative cause of the 
engine seizure is in the evidence obscure 
and a subject of surmise and conjecture.” 


state of the evidence the court 
concluded that the insured had failed to 
sustain the burden of proving that the 
loss was accidental and could not re- 
cover. Said the court in announcing this 
important rule: 


In this 


so 


“If the argument on behalf of the plaintiff 
is whittled down, its core is found to be 
that if there is proof of the occurrence of 
damage to the automobile of the insured 
from a cause undisclosed by the evidence 
but not from collision or upset, the in- 
sured is entitled to recover the loss under 
the policy unless the insurer proves that the 
cause of the injury was excluded from the 
policy coverage. We are not in accord with 
that extraordinary contention. We are of 
the opinion that the primary burden rests 
upon the plaintiff to submit evidence which 
to a prima facie degree establishes that the 
loss was caused by a risk covered by the 
policy, namely, a direct and accidental loss. 
... Where at the conclusion of the trial, as 
in this instance, the evidence generates, at 
best, only a speculative probability with 
regard to the initial cause, and that prob- 
ability, if respected, tends predominantly 
to disclose a cause for the injurious conse- 
quences against which the plaintiff is not 
insured under the terms of the policy, the 
plaintiff fails to sustain his alleged cause 
of action.” 


CORPORATE ACQUISITION OF ALL 


WITH PROCEEDS OF HIS LIFE INSURANCE POLICY 
| Continued from page 244 | 


danger in considering several transactions 
within a three-week period as though it 
constituted a single transaction. 

From all we have stated above, we are 
led to the conclusion that where facts exist 
which justify a corporation in adopting a 
plan, so as to preserve harmonious relations 
and to perpetuate continuity in manage- 
ment and avoid future strife, it may enter 
into a contract with its shareholders whereby 
the shareholders or his estate will sell all 
the shares of stock owned by said share- 
holder upon his death to the corporation. 
The corporation may purchase life insur- 
ance on the life of the shareholder. The 


Comprehensive Coverage 


Theft by Co-owner 


Held not “accidental.”—Durback v. Fidel- 
ity & Guaranty Insurance Corporation, 17 
N. J. Super. 160 (N. J. Co. Ct. 1951).. One 
of two co-owners of an auto disappeared 
with the car. Held: It was not an 
cidental” and was not within 
comprehensive coverage. 


ae 
ac- 


loss so the 


Damage by Termites 


Held not, “accidental.”—Kirkley v. Merri- 
mack Mutual Fire Insurance Company, 34 
AUTOMOBILE CASES 722, 59 S. E. (2d) 629 
(N. C., 1950). The insured sued for dam- 
age to his station wagon resulting from a 
weakening of the wood structure by wood- 
boring insects. The infestation had ap- 
parently occurred over a period of years. 
The court denied recovery on the grounds 
that this loss was not “accidental.” Said the 
court: 

“The mere fact that an occurrence is in- 
frequent or unusual or even unexpected, 
does not necessarily make it an accident 
within the meaning of a casualty insurance 
policy. . ‘Accidental’ means, in common 
speech, that which is unintended, unex- 
pected, unforeseen and fortuitous, or, to put 
it another way, an accident in its ordinary 
sense is an event caused by some casualty, 
disaster, chance, mishap, misadventure, or 
hazard. .. . The infestation, apparently ex- 
isted over a period of years... / the words 
‘accident’ and ‘accidental’ refer to the event 
or occurrence which produces the result and 


and not the result.” [The End] 


SHARES OF STOCKHOLDER 


premium payments would not be deductible 
as a corporate expense, the proceeds paid 
to the corporation upon the death of the 
shareholder would not be included in gross 
the could pay 

to of the de- 
shareholder that as part 
or all of the purchase price for the shares 
of stock acquired. This may be done even 
though the net result would that the 
surviving shareholder would, reason 
thereof, become the sole stockholder of all 
of the outstanding shares of stock in the 


corporation. [The End] 
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Preparation and Trial 


of a Personal Injury Case by thfe! 


This article, part of a symposium on | 
| “Law and Medicine,” is reprinted, with | 
permission, from the Fall, 1954 issue 
of the Law. Mr. | 
| 


Journal of Public 


Vogel is a Chicago, Illinois attorney. 


N the past three decades the practice of 

law has undergone marked and, in some 
respects, revolutionary changes. The “lib- 
eral” thinking on economic and social ques- 
tions has had its effect upon the practice. 
This is particularly true with respect to 
claims for personal injuries. The former 
adherence to prior decisions of the courts 
under the rule of stare decisis is now almost 
a thing of the past. It is practically impossi- 
ble for counsel to advise a client on his legal 
rights and liabilities with any assurance that 
the prior decisions of the appellate courts 
will not be so modified tomorrow that the 
advice is valueless. 

The result of this trend has been to re- 
duce actual litigation. Settlements of per- 
sonal injury claims today are being made 
by insurance companies and transportation 
concerns which 20 years ago would have 
been litigated. A very small percentage of 
personal injury claims ever reach the stage 
of the selection of the jury. A large propor- 
tion are disposed of within a short time, 
say within a few days, after the casualty. 
A substantial percentage are adjusted after 
the employment of counsel and before suit. 
Of the number of claims upon which suit is 
filed, it has been said that less than 10 per 
cent are tried. It follows, therefore, that of 
the total number of personal injury claims, 
approximately 2% per cent ever reach trial. 

Because of this state of affairs, prepara- 
tion by the defendant, or prospective de- 
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fendant, is not strictly for trial. A more 
accurate terminology would be preparation 
for settlement. It can be seen that the most 
important part of the procedure in claim 
work is the accurate determination of all of 
the facts. Without a complete knowledge of 
the facts surrounding the occurrence and 
the extent of injury, the appraisal of the 
value of a claim is no more than guesswork. 
The insurance companies and those corpora- 
tions constantly confronted with personal 
injury claims have many times been pic- 
tured as entities whose efforts 
are expended in obtaining false stories of 
the occurrence and biased reports of medi- 
cal examinations. Nothing could be further 
from the fact. A lawyer or an investigator 
who gives a colored report of the facts is as 


dishonest 


harmful to the defense as if no investigation 
of the facts ever had been made. A doctor 
who gives a biased and untruthful report of 
his findings on examination will shortly be 
without work in this field. Colored reports 
of facts and biased medical opinions are no 
longer tolerated. 


It is; of course, true that the preparation 
or investigation of a claim primarily is aimed 
to the end that a correct legal analysis of 
the rights of the parties and a fair appraisal 
of the value of the injury is possible. It is 
also true that the preliminary investigation 
forms the basis of the preparation for trial 
of that small percentage of claims which 
eventually reach a jury. It is, therefore, 
necessarily true that the preliminary investi- 
gation and preparation must be done with 
care, and the stories of the witnesses re- 
corded for possible future use. Having col- 
lected the facts, it is then the job of defense 
counsel to analyze the case and to determine 
whether or not there appears to be legal 
liability or absence of it. He must deter- 
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By L. H. VOGEL 


mine if a sound legal defense is presented. 
He must know whether or not there is a 
factual dispute which presents an arguable 
defense; and, finally, he must determine, 
in the light of such an analysis, the value of 
the claim in order that proper and adequate 
reserves may be set up. 


Negotiations for settlement having failed, 
either because the analysis of the case shows 
a good legal defense or because of exorbi- 
tant demands made by the claimant, the 
matter now becomes one of actual prepara- 
tion for trial. The plaintiff’s complaint re- 
quires careful study. 
it is of extreme importance that the language 
of the plaintiff's pleading be attacked, and 
any flamboyant and impertinent language 
stricken from it. This is true in certain of 
the jurisdictions because the language of 
the pleadings may be given to the jury in 
the charge or instructions of the court, and 
such language, if so used, can have no other 
than a prejudicial effect upon a defense. 


In some jurisdictions 


An important element in the preliminary 
consideration of a case, upon the filing of the 
complaint or declaration, is the forum in 
which it is to be tried. Given diversity of 
citizenship and jurisdictional amount (al- 
most every personal injury case filed exceeds 
the jurisdictional amount of $3,000), or a 
federal statute covering the controversy, a 
removal of the cause from a state court to 
the District Court of the United States must 
be considered. In most of the federal 
courts a trial of the cause may be had much 
more quickly than in the state court. More- 
over, jurors in the federal courts are more 
likely to consider seriously meritorious de- 
fenses. It is impossible to analyze this at- 
titude on the part of federal court jurors. 
It may be that they feel an importance above 
and beyond jurors in state courts, and er- 


Personal Injury Case 


roneously assume that cases tried in the 
federal courts are of greater consequence 
than those in the state courts. In any 
event, the question of removal must be 
considered and a determination made in ac- 
cordance with the 
jurisdiction. 


circumstances in each 


After the plaintiff's pleading has been 
tested and reduced to proper language, the 
defensive pleading, or answer, must be filed. 
In the preparation of such defensive plead- 
ings, great care must be exercised to be 
certain that no admissions are made which 
are contrary to the facts and which waive 
any disputed question. The answer or de- 
fensive pleading must contain all necessary 
affirmative defenses. A clear example of 
the importance of defensive pleadings is the 
case in which a corporate defendant is sued. 
It is alleged by the plaintiff that the in- 
strumentality responsible for the injury was 
under the control of the defendant. A 
careless admission of such allegation, when 
the contrary is true, can cause endless diff- 
culty and sometimes may not fully be cured 
by subsequent amendment, for the reason 
that the admission in the first pleading 
sometimes may be received in evidence as 
a declaration against interest. 


When the issues have been joined upon 
the pleadings, in those jurisdictions—includ- 
ing the federal courts—where discovery pro- 
cedure is authorized, defendant’s counsel is 
confronted with the problem of discovery 
of the evidence of the plaintiff. In the opin- 
ion of the writer, discovery depositions or 
conditional examinations of the fact wit- 
nesses, including the plaintiff, are poor sub- 
stitutes for a sound and searching investigation. 
If a good investigation of the facts has been 
completed and a real effort made to obtain 
the stories of all witnesses to the occurrence, 
it would seem that there should be no occa- 
sion for such discovery by deposition. The 
objection to the indiscriminate taking of 
discovery depositions may be obvious. In- 
cluded in the objections to this practice is 
the tendency, which is inescapable if a de- 
fense is to be developed by such practice, to 
disclose those elements of the defense which 
should, for the first time, confront the plain- 
tiff upon the trial. If there has been a 
satisfactory investigation of the facts, no 
admissions from the plaintiff are necessary. 
If the case has not been well investigated, 
discovery depositions can add nothing, in 
Where the cle- 
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most cases, to the defense. 




























































ments of defense have been disclosed by 
such examination, the plaintiff has the op- 
portunity, if so inclined (and from the stand- 
point of the defendant he is always so 
inclined), to shade his testimony to conform 
to and explain the differences made obvious 
by the interrogatories propounded. More- 
over, an astute plaintiff, when caught in a 
discrepancy between the testimony upon 
trial and his statement made upon discovery 
deposition, can well avoid, and frequently 
does avoid, the effect of such discrepancy 
by saying that at the time of the taking of 
the deposition he was in a strange lawyer’s 
office and that counsel was abusing him 
with loud and rapidly repeated questions so 
that he was confused and did not understand 
the purport of the questions propounded to 
him. Under these circumstances, the effect 
of favorable admissions by a plaintiff, or his 
witnesses, is largely destroyed and the shoe 
is on the wrong foot. 


It is suggested that the only justifiable 
reason for discovery depositions or for con- 
ditional examinations is found in those cases 
where the defendant has concluded that the 
case is one for settlement and is without 
adequate information regarding the extent 
of injuries to accurately appraise the value 
of the claim. In this connection, Rule 35 of 
the Federal Rules of Civil Procedure pro- 
vides for the physical or mental examination 
of a party upon good cause shown. In the 
absence of adequate information in cases 
pending in the district courts, this rule fur- 
nishes a vehicle by which such information 
may be obtained. However, it must be re- 
membered that under the procedure provided 
by the rule, opposing counsel is entitled to 
copies of all medical reports and information 
furnished to the defendant. The importance 
of this observation and warning does not 
apply to the claim of an honest plaintiff, but 
relates particularly to the claim of a ma- 
lingerer who gives to the examining physi- 
cian innumerable subjective complaints, the 
existence of which necessarily depends upon 
the honesty of the patient. An examining 
physician must include in his report these 
subjective symptoms. If they are cleverly 
conceived by the plaintiff, the most that the 
examiner can say is that while no objective 
findings support them, it is impossible to 
deny their existence, and that the theoretical 
cause of the complaints may be trauma. 
Twenty years ago, because of numerous 
fictitious claims, dislocation or strain of the 
sacroiliac joint was looked upon by all 








defendants as fraudulent. In modern times, 
the dislocated intervertebral disc, with its 
attendant subjective symptoms, has sup- 
planted the sacroiliac injury. Medical 
science has not yet progressed to the point 
where fraudulent claims of this character 
can be controverted conclusively. From 
the foregoing, it is suggested that physical 
examinations of plaintiffs under existing 
court rules or statutes should be availed of 
by defendants with great caution, and that 
the examining physician should be an out- 
standing specialist in the field involving the 
complaints. 


In some jurisdictions, discovery of docu- 
ments, including statements of witnesses, 
may be procured. Rule 26(b) of the Fed- 
eral Rules of Civil Procedure has furnished 
the arena in which numerous controversies 
have been waged. Thus, in Hickman vw. 
Taylor, the Supreme Court, while limiting 
the scope of discovery of such documents, 
still left open a wide field in which privileged 
preparation for trial and other exemptions 
might not be imposed as proper objections. 
In commenting upon this decision, it has 
been stated: 


“With one or two exceptions, the district 
courts have applied the Hickman decision in 
the spirit in which it was written. It has 
been recognized that the attorney-client 
privilege does not operate in the field of 
statements or information obtained by the 
attorney from third persons. Immunity 
from discovery has been denied to ordinary 
statements of witnesses not taken directly 
by an attorney. Reports of employees or 
agents, made in the regular course of busi- 
ness, have similarly been held a proper 
object of discovery. The Supreme Court 
decision clearly authorizes, if it does not 
require, these holdings. The policy against 
invasion of.‘the files and the mental impres- 
sions of an attorney’ is not applicable, and, 
that absent, the Court made it clear that 
discovery is to be liberally allowed and that 
‘either party may compel the other to disgorge 
whatever facts he has in his possession’.” * 


The modern practice covers many fields of 
discovery unknown to the law within the 
memory of many practitioners. 


A complaint frequently heard, and in the 
opinion of the writer, with considerable 
justification, is that the rules for discovery 
have been designed to aid plaintiffs. If an 
injured person has a cause of action, he 
should be able to establish it by competent 





1 329 U. S. 495, 508-509 (1947). 
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* Moore on Federal Practice (1950), Vol. 4, 


pp. 1134-1136. 
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proof without recourse to the files of his 
opponent. “But a common law trial is, and 
always should be, an adversary proceeding. 
Discovery was hardly intended to enable a 


“c 


learned profession to perform its functions 


without wits borrowed 


from the adversary.” 


either wits or on 


Many other features of discovery pro- 
cedure may be subject. to comment but 
would unduly extend this paper. It is suff- 


cient to say that irrespective of the view of 


these provisions, in some measure they 
furnish a weapon which, in proper cases, 
may effectually be used by defendants in 
combating improper and invalid claims. 
That warrior who fails to use the weapons 
available for his offense or in defense of 


the battle shall surely be vanquished. 


In keeping with the general trend of the 
law, there has grown up in most jurisdic- 
tions, by rule or statute, the system of pre- 
trial conferences. The theoretical approach 
to such conferences is that a considerable 
saving of time in the trial of the cause will 
result from stipulations of agreed facts, the 
elimination of fictitious or untenable issues, 
and the agreement on the admission of phy- 
sical exhibits. No lawyer of experience 
will disagree with this theoretical purpose. 
If adhered to by the courts, an expenditure 
of time in pretrial conference will greatly 
shorten the trial of causes. The difficulty, 
however, is that in many jurisdictions the 
pretrial conference has degenerated to a 
mere auction of the cause of action. As was 
said in the opening paragraph of this paper, 
the “liberal” thinking of persons in authority 
on economic and social questions has per- 
meated the judiciary. Some judges who 
have little or no experience in the trial of 
causes assume, on ten or 15 minutes dis- 
cussion with opposing counsel, they have the 
ability wisely to determine complex legal 
questions and to appraise the value of per- 
sonal injury claims, and this is in the face 
of many days expended by both counsel in 
an attempt to arrive at a solution of the 
problem. Such procedure, recognized in 
some jurisdictions as within the authority 
of conciliation courts, can have no important 
position in the judicial system. Litigants 
and lawyers who daily appear before the 
courts must have more than average cour- 
age to resist the “suggestion” of the pretrial 





or conciliation judge with reference to the 
value of the claim under consideration. 


The justification for this summary treat- 
ment of is that unless settlements 
are effected, the courts will be clogged with 
litigation. It is suggested that it is better 
that one case be decided right under the law 
than that a thousand be settled improperly. 
No rule of law ever authorized any judge 
to impose upon a litigant, be he plaintiff or 
defendant, an improper settlement for rea- 
sons of expediency. No litigant under the 
law may be required to relinquish one iota 
of his legal rights under the excuse that to 
do so expedites the functioning of the courts. 


causes 


\n important matter in the preparation 
for actual trial is a conference with the client 
or defendant. All matters of factual im- 
portance should be covered completely and 
an appraisal of his appearance and demeanor 
as a witness must be made. When it is ob- 
served that the client has some idiosyncrasy 
likely to prejudice him in the eyes of a jury, 
he should be warned of the danger and an 
attempt made to correct the fault. Similar 
conferences with the witnesses are advisable. 
These conferences must be had with the 
legal questions in mind. A successful lawyer 
of Springfield, Illinois, many years ago fol- 
lowed an invariable procedure. He 
the case fully with his client. 
Following such discussion, he prepared the 
proposed instructions to the jury, and then 
sent an investigator out to find the facts 
which would support the instructions. It is 
not suggested that this practice be followed, 
but it does indicate the importance of a 
full knowledge of the client’s position. 


dis- 
cussed 


IV 


Issue having been joined upon the plead- 
ings, all necessary discovery procedure hav- 
ing been followed and the pretrial conference 
having resulted in no settlement, the case is 
ready for the actual trial. Some morning a 
trial assignment will be made and the task 
of selecting a jury undertaken. In this 
phase of the trial, much of the color of the 
courtroom known to the old practitioners 
has been lost. It is unnecessary to point 
out that in the selection of a jury, all per- 
sons with apparent prejudices or experiences 
likely to create an unfavorable approach to 
the questions at issue must be eliminated. 
With the continuing tendency to limit the 
number of peremptory challenges, consid- 





’ Mr. Sidney S. Alderman, general counsel of 
the Southern Railway System, at a meeting of 
the Tennessee Bar Association, May 28, 1954. 
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Mr. Alderman was discussing the Hickman case 
when he made the quoted remark. 


263 




























































erable care should be exercised to develop, 
in the examination of unsatisfactory jurors, 
some basis for challenge for cause in order 
that the peremptory challenges shall not be 
exhausted and an obviously unfriendly juror 
forced upon counsel. The voir dire examina- 
tion of a jury, if conducted within reasonable 
limits, should be left to counsel. We no 
longer hear the lengthy examination of each 
juror in which all of the rules of law possi- 
bly controlling the case are expounded and 
repeated. The examination should be con- 
fined to the development of facts indicating 
whether the juror is satisfactory or unsatis- 
factory. We no longer experience voir dire 
examinations illustrated by the story of the 
young man recently admitted to the bar 
who, on the occasion of his first trial ex- 
perience, sat in what Francis X. Busch calls 
the second chair behind the old colorful 
practitioner. The examination of the jury 
went on endlessly, but eventually was con- 
cluded. When the jury was sworn, the 
young man said to the nestor of the bar, 
“Now we can begin the trial.” The old 
gentleman said, “Son, this trial is already 
finished.” 


In the selection of jurors, personal ex- 
periences, developed by proper questions, 
should be of controlling importance. Many 
times defense counsel are heard to say that 
no juror who has suffered a serious injury 
is acceptable. This is not, and should not 
be, an invariable rule. If the issue to be 
tried involves a claimed serious injury, 
a juror having suffered an injury of a simi- 
lar nature and having physically recovered 
may be the best individual in the panel for a 
defendant. This is because he knows that 
the exaggerated claims of the plaintiff and 
his counsel are not true from his own ex- 
perience. It follows that occasionally per- 
sons who have sustained similar injuries are 
the best jurors for a defendant on the issue 
of damages. Persons with engineering ex- 
perience or training frequently make good 
jurors where questions within that field are 
involved. Much information for future use 
may be obtained by interviewing jurors after 
trial. In this fashion, it was found that in 
a case involving automobile skid marks 150 
feet in length, the nondrivers among the 
jury placed great importance upon the skid 
marks, whereas the drivers of automobiles 
considered them of little importance. 


The problem of the opening statement is 
not a simple one. Occasionally, a situation 
arises where no statement should be made. 
(An example of such a situation is one in 
which counsel is in control of impeaching 
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facts which, if divulged in an opening 
statement, would lose their force and furnish 
to the opposition an opportunity, in the 
taking of proof, to minimize and, indeed, in 
some instances, to change the evidence to 
meet the threat.) Where an opening state- 
ment is made, it should outline the issues 
between the parties and detail briefly, but 
with sufficient particularity for clear under- 
standing, the evidence to be presented. It 
is an opportunity to present the case in 
chronological order, which sometimes can- 
not be done in the piecemeal production of 
Exaggerated claims should not be 
made; rather claim too little than too much. 
It is better that the proof improve upon the 
statement than that it’ fail to support it. 


proof. 


In the production of proof by the plaintiff, 
a defense counsel is constantly confronted 


with an important question of tactics. 
Should he make objections to improper 
questions and to apparently inadmissible 


testimony? It has frequently been said 
that the practice of objecting is unwise. 
This is not wholly true. The answer must 
be found in the importance of the matter 
to which objection may be made. Without 
question, objection to questions and to evi- 
dence of minor importance had best be 
waived; however, the defense counsel who 
fails to object to clearly improper questions 
upon an important issue, or to inadmissible 
evidence of consequence, is not discharging 
his job. In the event of an adverse verdict 
and an appeal, the defense counsel who fails 
to make timely objection to improper evi- 
dence, or other improprieties upon the trial, 
finds himself without support for complaint 
in the appellate court. 


An objection which is made without the 
assignment of grounds is valueless. In the 
assignment of grounds for objection, two 
things must be kept in mind: first, the 
technical sufficiency of the grounds of ob- 
jection; and, second, the clarity with which 
the assignment is made. The first of these 
is obviously important in the protection of 
the record. The second is of practical im- 
portance. Those who contend that a jury 
takes a dim view of defense counsel’s objec- 
not take into consideration the 
intelligence of the average citizen who sits 
as a juror. If the ground of the objection 
can be made clear, so that the laymen com- 
posing the jury can understand that a com- 
plaint is being made of some impropriety, 
and that the complaint is meritorious, no 
prejudice is likely to result. The average 
person believes in fair play and in procedure 
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according to the rules. If sound and 
understandable objections are made and are 
frequently overruled by the court, the sym- 
pathies of a normal jury not infrequently 
are enlisted on behalf of the defendant. 


Vv 


The cross-examination of plaintiff’s wit- 
nesses is an important and controlling part 
of the trial of the case. The success or failure 
of cross-examination, in large part, depends 
upon the preparation of the case for trial. 
Many trial lawyers are given unmerited 
credit for what appears to be a scintillating 
and spontaneous cross-examination. In most 
instances, the credit should go to him who 
was responsible for preparing the case for 
trial. It has been said that there are but 
two objects of cross-examination: one, the 
destruction or discrediting of the witness; 
and, two, the destruction of his story. 
Neither of these objects can be fully ac- 
complished without a complete understand- 
ing, in advance of trial, of the facts and of 
the witness. These things can be acquired 
in but one way, and that is tireless and in- 
telligent preparation. 


The demeanor of the cross-examiner can 
aid or harm the effect of the cross-examina- 
tion. No single rule of conduct can be 
made which fits all trial lawyers. Cross- 
examination must be conducted in a manner 
natural to the individual propounding the 
questions. It is obvious that abusive cross- 
examination is likely to be harmful, but it 
is also true that a Caspar Milquetoast ap- 
proach to an obviously untruthful witness 
destroys in large measure the disclosure of 
the falsehood. Under such circumstances, 
the attitude of the cross-examiner should be 
such that it is apparent he feels there can 
be no compromise with wrong. At the same 
time, an honestly mistaken or confused wit- 
ness must be dealt with carefully. No 
greater harm can come to the defense of the 
case than an unfair cross-examination or a 
clearly apparent effort by play on words, 
or otherwise, to entrap a witness. 


It is not infrequently true that the wise 
course to pursue is the silent cross-examina- 
tion. Too often, inexperienced counsel feel 
that every witness who appears for the op- 
position must be cross-examined. The 
cross-examination must have some aim or 
purpose. If it has no such aim or purpose, 
it is pointless and harmful. 


The appearance of a witness upon the 
stand not infrequently furnishes the best 
evidence of his unreliability. If the story 
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of such a witness seems to overcome his 
appearance, cross-examination upon the 
facts, unless the examiner is armed with 
strong ammunition, should be waived or 
extremely limited. 


A classic example of this truism is the 
story of the cross-examination by Clarence 
Darrow of a witness. He was a bleary- 
eyed, bulbous-nosed, disheveled and, obvi- 
ously, a confirmed alcoholic individual. The 
story which he told seemed to have made an 
impression on the jury as it unfolded. 
Darrow, believing that the first impression 
by the physical introduction of the witness 


to the jury had been overcome, cross- 
examined only as follows: 
“Stand up. Turn to the right.” 


The witness looked through his tangled 
hair at Darrow with surprise and appre- 


hension. Darrow continued: 


“Now turn around to the left.” 


The witness complied, still 
Darrow with his blood-shot eyes. Darrow 
then concluded the cross-examination: “That 
is all, I just wanted this jury to get a good 
look at you.” 


staring at 





The cross-examination of medical wit- 
nesses, particularly those who appear fre- 
quently as experts, is fraught with considerable 
danger. No cross-examination should be 
undertaken of such witness unless the ex- 
aminer is certain that a truthful answer will 
be helpful, and that an untruthful one can 
successfully be impeached. 


A pompous, self-important expert witness, 
whose testimony in his field cannot be 
successfully attacked on cross-examination, 
may frequently be destroyed by his own 
pompousness. 


An example of the destruction of a wit- 
ness by such cross-examination is found in 
the experience of John Bloomingston of 
Chicago. The plaintiff had produced a 
medical expert of outstanding reputation. 
He was introduced to the jury by a long and 
extended direct examination on his eminence 
in his profession and his distinguished repu- 
tation. He detailed at great length the 
professional societies to which he belonged, 
his contributions to the literature of his 
profession, and, in the minutest detail, his 
experience and education. His testimony 
and opinions were extremely harmful. Mr. 
Bloomingston knew that to cross-examine 
him upon the subject matter of his evidence 
could have no other effect than firmly to 
impress his testimony upon the minds of 
the jury. The cross-examination was solely: 
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“Doctor, I did not hear what said 
about your qualifications, the societies that 


you belonged to and so forth. Would you 


you 


please repeat them?” 

Then followed a lengthy dissertation by 
the witness of his qualifications, at the end 
of which Mr. Bloomingston closed the cross- 
examination with the question: 

“And are you also an Elk?” 

The preparation of a case for trial does 
not end with the swearing in of the jury. At 
all times during the taking of proof there 
should be available in the courtroom, or 
about it, some person experienced in in- 
vestigations who, at a moment’s notice, can 
be sent to check upon some surprise story 
or an unknown witness who has appeared. 
The value of such procedure is established 
by the experience of defense counsel in the 
trial of a case involving serious and perma- 
nently disabling injuries to a small child. 
The known facts indicated quite conclusively 
no liability and the absence of negligence 
on the part of the defendant. At the last 
moment in the case of the plaintiff, a sur- 
prise, witness was called to testify to sup- 
posed facts, knowledge of which was gained, 
so he said, by his presence upon the scene 
of the accident. His testimony tended to 
prove outrageous negligence on the part of 
the defendant. On cross-examination, he 
explained his presence at the scene at the 
time of the occurrence by saying that he 
was employed by a watch service, and had 
been sent by his employer to the scene of a 
fire on the south side of Chicago, where he 
remained until a short time before the oc- 
currence. He claimed that he had 
from the scene of the fire to the place of the 
accident, and was on his way to his home. 
Details of his employment were obtained, 
and a young lawyer was immediately dis- 
patched to investigate the witness. Before 
the close of the defense it was found, and 
evidence given to establish, that the witness 
had not been employed by the watch service 
for six months prior to the accident, and 
had, indeed, been confined to a hospital for 
the treatment of alcoholism at the time. 
Without this constant preparation, even dur- 
ing the course of a trial, in many instances 
unjust and improper verdicts must result. 


gone 


It has been indicated above that one of 
the most important divisions of the trial of 
a case is the cross-examination of plaintiff’s 
witnesses. This is true because more cases 
are lost by plaintiffs by a deficiency in their 
proof than are won by defendants by the 
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It is not intended 
to minimize greatly the importance of de- 


production of evidence. 


intended to 
point out that more cases are lost by over- 
trying than by undertrying. It follows that 
a defendant should not labor his defense. 


fendant’s proof—rather, it is 





If one witness testifying to a set of facts 
is not believed, a thousand will not support 
him. Therefore, the selection of witnesses 
becomes important. If one witness having 
apparent credibility is available, it is better 
to send home all other witnesses who can 
The direct 
witnesses 


testify to the same set of facts. 
defendant’s 
should be brief and to the point, leaving 
to plaintiff’s counsel the expanding of the 
witness’ story and the demonstration of its 
reliability. 


examination of the 


Vi 


It has already been suggested that the 
client and his witnesses should be inter- 
viewed. Preparation of these witnesses for 
trial should encompass an explanation of 
courtroom procedure. In most instances, 
Witnesses who are to appear have no under- 
standing of the technique of the trial of the 
lawsuit. If the procedure is not explained 
to them in advance of trial, they may become 
confused and, despite the truthfulness of 
their story, give the appearance of dishon- 
esty. Even the taking of a recess, customary 
during the course of a trial, may appear to a 
witness untutored in procedure to be some- 
thing unusual and to have resulted from 
some unfortunate statement made by him 
It is not suggested that, in the preparation 
of witnesses for trial, they should become 
letter perfect in their quite the 
contrary. In most instances, it is better that 
statements given by the witnesses follow- 
ing the occurrence not be read by them 
prior to trial. If a witness attempts to 
memorize a statement previously made, he 
nay attempt to recall what he said, rather 
than what he saw or heard. It is better that 
a witness recall what he saw and heard, 
rather than what he told someone of the 
occurrence subsequently. Moreover, it is 
most certainly not suggested that witnesses 
Ralph Potter of Chicago, 
for many years the dean of the trial bar, 
experienced an unfortunate result from an 
enthusiastic overpreparation by an assistant. 


stories 





be overprepared. 


There was assigned to Mr. Potter an en- 
thusiastic perfectionist in the preparation of 
cases for trial. For a period of several days, 
the driver of the truck involved in the acci- 
dent was subjected to vigorous examination 
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by Mr. Potter’s assistant, with constant repeti 
tion of the speed at which the truck wis 


traveling. As the trial neared, it seem 


that the witness had finally comprehendé 
the necessity of testimony of a more or less 
definite rate of speed. The case was tritd 
before the late Judge 
notoriously irascible disposition, and a jury. 


David, a person ‘of 


The disinterested witnesses were called ind 
told their stories in satisfactory manner, 2nd 
the time came when the driver was required 
to testify. With somewhat of a flourish: he 
was called to the stand by Mr. Potter. Hav- 
ing been sworn, he took his seat and-:the 
direct examination proceeded as follows: 


“Mr. Potter: Will you tell your namte to 
the Court and jury. 
“The Witness: 
fifteen miles a hour. 

“Mr. Potter: If your Honor pleas?, the 
defense would like a short recess. 


I tank not more ;than 


“Judge David (leaning over the bar): I 
should think you would.” 


Needless to say, the matter was “amicably 
adjusted” without further trial. 


The preparation of medical witnesses is 


one of the important preliminaries to trial. 
The statement that the witnesses are “pre- 
pared” is a misnomer. It is rather that 
counsel be “prepared.” Before expért wit- 


nesses successfully may be called, ‘counsel 
must fully understand, to the minutest de- 
tail, the subject matter and purport of the 
testimony. In this department of tne trial, 
which is not peculiar to the defense, Harry 
Gair and Herbert Zelenko of the New York 
bar have no peers. Their wide experience 
in various phases of medical science and 
their extensive study of each ca makes 
them formidable opponents when any medi- 
cal question is involved, and this is true 
because they understand, sometimes better 
than the experts, the probiems and evidence 
presented. 


In recent years, lawyers who specialize in 
personal injury trials on behalf of plaintiffs 
have given intensive attention to demon- 
strative evidence, and it would seem from 
their lectures and articles that this character 
of evidence was but recently discovered. 
Not so. From the earliest times, demon- 
strative evidence has been used by defendants 
as well as plaintiffs. The photograph of the 
scene of an occurrence is demonstrative 
proof. The plat of the place of an accident, 
if properly explained, is demonstrative evi- 
dence. Moving pictures showing a plaintiff’s 
activity, denied by him upon the trial, are 
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demonstrative evidence of the highest char- 
acter. All of these vehicles have been used 
by defendants for many years before plain- 
tiff’s counsel adopted the technique and 
claimed credit for the discovery. It has 
been said that one picture is worth a thou- 
true to the 
Dem- 
onstrative evidence does not mean the placing 


sand words, and this is as 


defendant’s case as to the plaintiff's. 


of figures upon a blackboard to demonstrate 
that pain and suffering of a plaintiff is worth 
dollar or a hundred hour. 
most jurisdictions, is 


one dollars an 
Such 


frowned upon and is not demonstrative proof. 


procedure, in 


There is available to the defense bar the 
vast field of science. Under proper founda- 
tion, evidence of falsifying, by use of the 
polygraph, may be received. Analysis of 
the breath or blood to determine the fact 
and degree of intoxication may be received. 
Blood tests to determine or dispute paternity 
are available. The comparison of hand- 
writing to disputed documents, the examina- 
tion of firearms and bullets by the science 
of ballistics, and the determination of earth 
tremors created by explosions by seismo- 
graphic tests are all available in proper 
cases. The Hauptmann case illustrates the 
wide use of scientific proof to establish dis- 
puted facts. The breadth of 1 
available to any defense counsel. 


science is 


In the final argument of a cause, or sum- 
mation of counsel, there are so many varia- 
tions that no rule can be applied. A few 
cautionary observations might be proper here. 
In the absence of gross impropriety, it is a 
mistake to criticize and berate opposing 
counsel. To do so without justification may 
result in disaster. Joseph D. Ryan of the 
Chicago bar effectively answered such criti- 
cisms. He was opposed by a bald-headed 
man. His opponent charged that Mr. Ryan 
had sequestered two of counsel’s witnesses 
and prevented their appearance at the trial. 
In the argument, he bitterly attacked Mr. 


Ryan. In closing argument, Mr. Ryan’s 
reply to such an attack was as follows: 
“Ladies and gentlemen of the jury. Do not 
think too unkindly of my opponent. Rather 


sympathize with him. He has lost his hair; 
he has lost his witnesses; and he is about to 
lose his lawsuit.” 


An effort to imitate successful trial counsel 
usually is a failure. As is true in cross- 
examination, the argument which is natural 
to counsel must be made. Jurors are as 
quick to note insincerity and imitation as is 
a child to discern hypocrisy. Eloquence is 
not to be avoided, provided it is natural to 
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On the other hand, it should 
not be the entire argument. Usually a calm, 
dispassionate discussion of the facts is suffi- 
cient for the job. 


the speaker. 


In those jurisdictions where counsel is 
charged with the obligation of preparing 
the instructions or charge of the court to 
the jury, the instructions should be pre- 
pared with the view to clarity and a clear 
understanding by laymen of the rules of 
law embodied in each. Too many trial at- 
torneys are slaves to form and to prior ap- 
proved instructions. There is no more 
reason why the instructions should not be 
given in understandable laymen’s language 
than there is that the evidence should con- 
form to a stereotyped format. The very 
purpose of instructions is to enlighten the 
jury. A charge which the lay jury cannot 
understand is more harmful than if no charge 
were given. 


Vil 


The preparation of a cause, the participa- 
tion in pretrial or conciliation conference, 
the discovery procedure following and the 
actual trial of the case have and should have 
but a single object—the just determination 
of the issues presented to a jury. Any 
lawyer who enters upon the trial of a cause 
with any other object in view is not entitled 
to the respect of the bar; and, what is more 
important, he will not have the respect of 
the courts. The writer is not impressed 
with verdicts of $100,000 or $400,000 in 
favor of plaintiffs. The question is: Were 
such verdicts right? If they were wrong 
they were just as violative of the science of 
justice as if a jury returned a verdict of 
not guilty in a clear case of liability where 
a plaintiff had sustained the loss of two 
legs. It is repeated—the object of the trial 
of the cause is to arrive at a just result. 


Damages allowed in personal injury claims 
do not represent penalties against the de- 
fendants. The defendants and their counsel, 
in most of these cases, are no more than 
trustees of a fund justly and honestly to be 
administered. The obligation of these trustees 
is to see that all meritorious demands are 
paid and that there is no expenditure of 
money for fictitious or grossly exaggerated 
claims. In the case of insurance companies, 
the fund is acquired through the payment 
of premiums by thousands of policyholders. 
If lax or extravagant policies control the 
adjustment of claims, the policyholders or 
settlors of the trust are the losers. More- 
over, such loose conduct must necessarily 
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bring the defense bar into a position of 
contempt. The obligation of defeating fraud 
and exorbitant demands rests upon defense 
counsel. 


It is heartening to note that the bar gen- 
erally—plaintiffs’ counsel as well as attorneys 
for defendants—has recently become inter- 
ested in acquiring knowledge on all phases 
of medical science. The great interest in 
the symposiums conducted throughout the 
country by such organizations as the Law- 
Science Institute, sponsored by the schools 
of law and medicine of the University of 
Texas, is evidence of an awakened and en- 
lightened bar. A compiete knowledge of 
the relationship of trauma to disease is a 
necessary adjunct to all persons 
with personal injury claims. 


dealing 


Finally, not entirely prompted by selfish 
motives, those entities most concerned with 
losses resulting from personal injuries have, 
in recent years, become progressively in- 
terested in rehabilitation programs designed 
to aid disabled claimants. A person actually 
disabled by injury is an economic loss to 
the nation. The rehabilitation programs 
now in effect began with efforts to minimize 
disability to persons injured in employment 
and who are entitled to benefits under the 
various workmen’s compensation acts. To- 
day these programs are not so limited. Out- 
standing in the field of rehabilitation, but 
not alone, is the Liberty Mutual Insurance 
Company which, throughout the country, 
has centers designed for this purpose. The 
University of Illinois has established a De- 
partment of Physical and Rehabilitation 
Medicine. The success of these endeavors 
should be kept in mind in the appraisal of 
the money value of injuries. With the ad- 
vance in science, defendant’s counsel must 
keep in mind not only the possibility, but 
the probability, of the recovery of a seriously 
injured plaintiff and his restoration as a 
self-sustaining unit in the economy of the 
country. With this advance in science, the 
“railroad spine” should be a thing of the 
past. Jurors and courts should understand 
that there is available to any disabled plain- 
tiff probable rehabilitation, and that one 
who does not willingly avail himself of such 
facilities has failed to minimize the damages 
of which he complains, and should receive 
a judgment only commensurate with his 
efforts. There is no more reason why the 
rule requiring a plaintiff to minimize dam- 
ages in cases of property loss should not 
apply as well to personal injuries. 


[The End] 
IL J— April, 1955 


The defense rests. 
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Workmen's Compensation 
Regulations Amended in California 


The amendment of the workmen’s com- 
pensation regulations pertaining to exper- 
ience ratings, found in Sections 2350 and 
2353 of Title 10 of the California Adminis- 
trative Code, has been brought about by 
Ruling No. 82 of the California Insurance 
Department. 

It is now provided in the code that a risk 
shall qualify for experience rating if it has 
produced during the three latest years of 
the experience period a total payroll such 
that the application thereto of manual rates 
will result in a premium of not less than 
$1,500. Formerly the premium requirement 
was only $1,000. 

The ruling noted that since the original 
adoption of experience rating in California 
in 1921 there has been no revision in the 
present premium standard for experience 
rating eligibility. It stated that since the 
original adoption of experience rating, in- 
creases in the of benefits as well as 
other inflationary forces have altered the 
relationship between premium and true ex- 
posure to hazard. 


cost 


An assured with its policy effective in 
1928, being charged an average manual rate 
and paying average wages during 1924-1926, 
would have developed the necessary $1,000 
premium with approximately 14 employees 
in each of the experience years, it noted, but 
an assured with its policy effective in 
1954, being charged average manual rates 
and paying average wages during 1950-1952, 
would develop the same amount of premium 
with approximately seven employees. Thus, 
it said, an assured just meeting the eligibility 
requirement for experience rating in the 
early days of experience rating would today 
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develop premium substantially greater than 
the minimum required amount. It con- 
cluded that if some consistency in the basic 
standard for experience rating was to be 
maintained, an increase in the premium 
figure used as a measure of that standard 
was necessary. 

A group of approximately 10,000 risks, 
formerly eligible for experience rating, are 
now made ineligible by the new ruling. It 
is expected that this will result in savings 
in administrative expenses for both insurers 
and the California Inspection Rating Bureau. 

The record indicates, it stated, that the 
aggregate premium for the group of risks 
which will be rendered ineligible for exper- 
ience rating wili be affected only negligibly 
by the change since credit ratings now re- 
ceived by employers in this group tend to 
offset the increased ratings of other em- 
ployers in the group. 

The California Workmen’s Compensation 
Statistical Plan for recording and reporting 
by insurers of their workmen’s compensa- 
tion insurance experience was disapproved 
by this ruling. The disapproved plan is 
essentially the same plan that has been used 
by the California Inspection Rating Bureau 
and its members for almost a decade. 





The ruling stated that in view of the long 
and successful operation of the statistical 
plan under the administration of the bureau, 
there appears to be no necessity for formal 
recognition of the plan by its promulgation 
as the rules and regulations of the Insur- 
ance Commissioner. Formal recognition, it 
said, could possibly interfere with the flexi- 
bility existing in the present administration 
of the plan. This disapproval of the formal 
adoption of the plan, it stated, was not to 
be considered a disapproval of the plan as 
it is now being administered by the bureau. 
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ALIFORNIA—An installment of real 

property tax on property occupied as a 
home office in the calendar year may, under 
certain conditions, be allowed as a deduction 
from the insurance gross premiums tax, but 
where the taxpayer removes its home office 
from one location to another in a given cal- 
endar year, the same installment is not 
allowable.— The Insurance Commissioner 
requested an opinion as to the deductibility 
of payments of real estate tax upon home 
office property from the insurance 
premiums tax in a number of specific situa- 
tions resulting from the taxpayer removing 
its home office from one location to another 
in a given calendar year. The Attorney 
General, in Ruling 53/84, cited the provi- 
sions of Article XIII, Section 14-4/5, of 
the state constitution relevant to the deduc- 
tion by insurance companies of local real 
estate taxes paid by them from the insur- 
ance gross premium tax on premiums re- 
ceived in the same year. 


gross 


The provision follows: 
“(b) An annual tax is hereby imposed on 
each insurér doing business in this State on 
the bases, at the rates, and subject to the 
deductions from the tax hereinafter specified. 
“(c) In the case of an insurer not trans- 
acting title insurance in this State, the ‘basis 
of the annual tax’ is, in respect to each year, 
the amount of gross premiums, less return 
premiums, received in such year by such 
insurer upon its business done in this State, 
other than premiums received for reinsur- 
ance and for ocean marine insurance. 
“(e) Each insurer shall have the right to 
deduct from the annual tax imposed by this 
section upon such insurer in respect to a 
particular year the amount of real estate 
taxes paid by it, in that 
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year, before, or 


within 30 days after, becoming delinquent, 
on real property owned by it at the time 
of payment, and in which was located, in 
that year its home office or principal office 
in this State. Such real property may con- 
sist of one building or of two or more 
adjacent buildings in which such an office is 
located, the land on which they stand, and 
so much of the adjacent land as may be re- 
quired for the convenient use and occupa- 
tion thereof. 

“Where as a result of merger, consolida- 
tion, or other method of acquisition of sub- 
stantially all of the assets of one or more 
insurers by another insurer, effected prior 
to January 1, 1939, an insurer owns more 
than one parcel of real property in this 
State in which was located a home office or 
principal office of an insurer immediately 
prior to such acquisition, the owner shall 
designate one of such properties as its 
home or principal office. Real estate taxes 
paid by it in any of the years 1943 to 1952, 
inclusive, before, or within 30 days after, 
becoming delinquent, on such property owned 
by it at the time of payment and not so 
designated may also be deducted from the 
annual tax imposed by this section in re- 
spect to such year and are included within 
the deduction provided for in this subdivi- 
sion. < 

The Attorney General stated that the an- 
swer to the question posed was not without 
doubt, and that no authority was found 
which was of value in solving it. In view 
of the careful delineation by the constitution 
of the special treatment where a double 
home office situation was created by a mer- 
ger occurring prior to the year 1939, he said, 
it is to be presumed that no additional tax 
considerations were intended to be allowed 
because there might be two home or princi- 
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pal offices owned and occupied as such by 
the taxpayer during the calendar year. 

He concluded that any installment of real 
property tax on occupied as a 
home office in the calendar year may, if the 
provisions of the state constitution are com- 
plied with, be allowed as a deduction from 
the insurance gross premiums tax, but where 
the taxpayer removes its home office from 
one location to another in a given calendar 
year, the same installment is not allowable 
—Opinion of the California Attorney General, 
March 3, 1955. 


property 


FL ORIDA— Whether a budget plan 
agreement which permits an insured to 
make payments to the agent in a level 
amount periodically, makes the agent “es- 
crow agent” for the payment of premiums, 
and gives the insured counseling service by 
the agent on all policies in existence and any 
additional policies purchased from the agent, 
constitutes an unfair method of competition 
lies within the discretion of the Insurance 
Commissioner.— Whether a budget plan 
agreement valid under the laws of 
Florida was asked of the Attorney General 
The plan 
would permit an insured to make payments 
to the agent in a level amount periodically 
as agreed, make the agent act as the in- 
sured’s “escrow agent” for the payment of 
premiums on the insured’s insurance poli- 
cies, and give the insured the benefit of an 
insuring counseling service by the agent “on 
all policies now in existence and such addi- 
tional policies as may hereafter be purchased 
by the insured from the agent.” Under the 
plan the agent would furnish the insured a 
schedule of premiums on policies submitted 
to the agent showing the budget plan, de- 
posit amounts received from the insured in 
account and this account 
remit all premiums for the insured’s insur- 
ance. At the end of each year he would ren- 
der the insured an accounting of receipts 
and disbursements. He would advise the 
insured in writing of the termination date 
of existing policies 30 days prior to such 
date, submit recommendations as to exist- 
ing policies and service the claims on poli- 
cies handled by him. The agent, however, 
would be entitled to receive only the usual 
commissions on the insurance. 


Was 


by the Insurance Commissioner. 


his escrow from 


The Attorney General referred to Section 
643.09 of the Florida Statutes, which states: 
“Whenever the commissioner shall have 
reason to believe that any person engaged 
in the business of insurance is engaging in 


this state in any method of competition or 


Attorneys General 


in any act or practice in the conduct of such 
business which is not defined in § 643.04, 
that such method of competition is unfair 
or that such act or practice is unfair or de- 
ceptive and that a proceeding by him in 
respect thereto would be to the interest of 
the public, he may issue and serve upon 
such person a statement of the charges in 
that respect and a notice of a hearing thereon 
to be held at a time and place fixed in the 
notice, which shall not be less than twenty 
days after the date of the service thereof... .” 

He concluded that the question of whether 
the plan in operation would constitute an 
unfair method of competition lies within the 
judgment and discretion of the Insurance 
Commissioner.—Opinion of the Florida At- 
torney General, January 28, 1955. 


\V ISSOURI—Farmers’ mutual insurance 

companies organized under or accept- 
ing the provisions of H. B. 249 are permitted 
to write “miscellaneous” coverage referred 
to in Section 4, subparagraph 4, of the act 
only if a guaranty fund or policyholders’ 
surplus of not less than $400,000 is main- 
tained.—The Attorney General was asked 
by a member of the Missouri House of Rep- 
resentatives whether a company that plans 
to write business under Section 4, subdivi- 
sion 4, of H. B. 249, found in the Laws of 
Missouri, 1953, pages 252-263, are required 
to have a safety fund or maintain a surplus 
in the amounts set out in the act. Section 
4, subparagraph 4, of the act follows: 

“(4) Miscellaneous. Insurance against 
any other insurance risk specified in the 
articles of incorporation which is not by law 
prohibited to fire insurance companies doing 
business under the general insurance laws 
of this state and for which specific provi- 
sion is not made in this act.” 

The Attorney General stated that Section 
6 of the act requires companies engaged in 
writing insurance under the above-quoted 
section to maintain such liabilities, reserves 
and amount of surplus or safety fund as are 
required of fire insurance companies writing 
such kinds of insurance under the general 
insurance laws of the state. After referring 
to Section 379.010 of the Revised Statutes of 
Missouri, 1949, which provides that fire in- 
surance companies maintain a guaranty fund 
or policyholders’ surplus of $400,000, he 
concluded that mutual insurance 
companies writing “miscellaneous” insurance 
under the act must maintain a guaranty fund 
or policyholders’ surplus of not less than 
$400,000.—O pinion of the Missouri Attorney 
General, January 5, 1955. 


farmers’ 
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For You and Yours 
How Federal Taxes Affect Life Insurance 


and Annuities. Commerce Clearing House, 
Inc., 214 North Michigan Avenue, Chicago 
1, Illinois. 1955. 64 pages. $1 per copy; 5 
copies, $4; 10 copies, $7; 25 copies, $15; 
50 copies, $26. 


Insurance The 
personal and business needs which can be 
fulfilled through the use life insurance 
and annuities are many and varied. Family 
protection in the event of death, security for 
credit purposes, retirement benefits for em- 
ployees and retirement of a partner’s 
stockholder’s interest are but a few of 
many uses for insurance. 


today is a_ necessity. 


of 


or 


the 


To obtain all the benefit from a life insur- 
ance or annuity purchase, however, the 
effect of federal taxes must be carefully 
considered. With the coming of the 1954 
Code, many old rules were changed and new 
rules were adopted. It is necessary, there- 
fore, for all taxpayers to analyze their life 
insurance and annuity situations in the light 
of the new 1954 Code. 


This booklet will aid in that analysis. 
It covers the general principles of federal 
income, estate and gift taxation with re- 
spect to most life insurance and annuity 
problems. The new actuarial tables to be 
used in annuity computations are repro- 
duced. Special attention is given to busi- 
ness life insurance and the new 1954 Code 
rules for amounts received under employee 
accident and health plans. : 


This booklet is adapted from the pub- 
lishers’ STANDARD FEDERAL TAX Reports and 
BUSINESS AND ESTATE INSURANCE REPORTS, 
which should be consulted for continuing 
developments. It should be remembered, 
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however, that it is not a substitute for tax 
counsel, whose advice should be sought 
where individual problems or planning are 
concerned. 


Study of Annuities 


Group Annuities. Kenneth Black, Jr. Uni- 
versity of Pennsylvania Press, Philadelphia 
4, Pennsylvania. 1955. 255 pages. $4. 

This study was made in connection with 
the author’s doctoral program at the Uni- 
versity of Pennsylvania, where he was study- 
ing under a grant from the S. S. Huebner 
Foundation for Insurance Education. 


Dr. Black’s study of an important segment 
of the pension field fills a gap which has 
existed in the pension literature. Before his 
study, no complete analysis of the over-all 
group annuity field had been available in 


one source. 


Workmen’s Compensation 
Low Back Pain in Industry. Henry H. 


Kessler, M. D. Commerce and Industry 
Association of New York, Inc., 99 Church 
Street, New York 7, New York. 1955. 228 
pages. $2.50. 


Dr. Kessler’s book is the result of more 
than a year’s review and analysis of back 
injury cases in conjunction with the con- 
tinuing long-range study of the law’s admin- 
istration and operation in New York by the 
Special Committee on Workmen's Compen- 
sation of the Commerce and Industry Asso- 
ciation. 

Emphasizing the need for early treatment 
of low back pain, which his study reveals 
as being “only casual,” Dr. Kessler views 
the present comparative unconcern about 
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back pain as “part of the primitive folklore 
of medical care—if we do not pay any atten- 
tion to it, it will go away’.” He recom- 
mends initiation of the following four-point 
program: 

(1) The case to be referred to a rehabili- 
tation team in a community hospital for 
clinical diagnosis and prognosis if a claim- 
ant has not returned to work within 60 days 
after an injury-causing accident. 

(2) Establishment of advisory committees, 
function it shall be to formulate 
guiding principles of diagnosis and disability 
evaluation, in and county medical 
societies. 


whose 


state 


(3) Establishment within the Workmen’s 
Compensation Board of a full-time medical 
division, whose function should be the super- 
vision of the whole program of medical care 
under workmen’s compensation; and estab- 
lishment, through general orders in associa- 
tion with advisory committees of organized 
medicine, basic principles of initial treat- 
ment, rehabilitation review, disability evalu- 
ation, physical rehabilitation and research. 

(4) Establishment of a rehabilitation divi- 
sion within the board with power to carry 
out its function. 


Adjuster’s Duties 


A Primer on Adjustments. William C. 
Moore. The Rough Notes Company, Inc., 
1142 North Meridian Street, Indianapolis 6, 
Indiana. Revised edition, 1955. 116 pages. 
$1.50. 

The second edition of A Primer on Adjust- 
ments has been revised and slightly enlarged. 
It now the multiple dwelling 
forms as well as some of the problems aris- 
ing out of the three East Coast hurricanes 
last 


covers new 


year. 

It is a book showing the basic adjusting 
responsibilities of insurance producers, field 
men and all claim men. It shows them their 
responsibilities in handling losses; what to 
tell the insured before and after a loss; what 
kind of may be insured as well as 
special types of losses and what to do with 
them. It covers automobile, inland 
marine and casualty loss adjustments. 


losses 
fire, 


The author is secretary in charge of losses 
at the America Fore Group, New York. 


Trial Tactics 


Federation of Insurance Counsel Quarterly. 
Robert T. Luce, Secretary-Treasurer, Fed- 
eration of Insurance Counsel, 208 South 
La Salle Street, Chicago 4, Illinois. 1955. 
$1.50. 


Books and Articles 


The January, 1955 issue of the Federation 
of Insurance Counsel Quarterly contains an 
interesting and valuable trial tactics forum 
relating to the conduct of the trial of negli- 
gence The forum was presented at 
the federation’s annual meeting last August. 
The following articles are included in the 
forum: “Selection of a Jury and Opening 
Statement,” by Emile Z. Berman; “Direct 
Examination,” by A. Harold Frost; “Cross 
Examination,” by Raoul D. Magana; “Medi- 
cal Proof,” by Isidore Halpern; and “Sum- 
mation,” by M. Garfield. 


cases. 


Frederick 


Also included in the issue are the fol- 
lowing: “Defense Techniques,” by James 
Dempsey; “Thirty Years of Claims and 


Litigation,” by Fred A. Rhodes; and “Fed- 
eral Practice Practically Speaking,” by Ben 
F. Cameron. 


ARTICLES 


Articles of interest 
legal publications 


in other 


| 


Life Insurance Com- 
panies The authors point out that all 
organizations have three main elements. 
These are levels of authority, departmental- 
ization and functionalization. All of these 
are present in life insurance company organ- 
ization. There are also three main types 
of organization—line, line-staff and_line- 
staff-functional. Considering the total or- 
ganizational structure of a life insurance 
company, it is clear that it belongs to the 
line-staff-functional of organization. 
It is true, that individual 
segments of a life insurance company may 
be either line organizations, for example, a 
branch office, or line-staff organizations, for 
example, the agencies department. The 
functions of all life insurance com- 
panies are Sales, service and investment. 


Organization of 


class 


also however, 


basic 


Organization is not, of course, a magic 
key to successful management. It is only 
one of a number of important elements in 
management. Such matters planning, 
selection, training, co-ordination, control and 
leadership are heavily involved in success- 


as 


ful management. A sound organizational 
structure administered in accordance with 
sound principles of effective organization 


management, however, constitutes an essen- 
tial foundation for management success. 
Both authors are executives of the Pru- 


dential Insurance Company of America— 
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Volk and Allsopp, “Life Insurance Company 
Organization,” Journal of the American So- 
ciety of Chartered Life Underwriters, Winter, 
1954. 


Congressional Settlement of Tort Claims 
This article reviews the procedure 
followed by Congress in settling tort claims 
against the federal government. The propo- 
sitions that generally control Congressional 
decisions may be indicated briefly as follows: 
(1) Legislative relief will not be afforded 
where a non-Congressional remedy is found 


to exist. (2) The merits of a claim will be 
judged in the light of thé state law that, 
in a similar fact situation, would fix lia- 


bility as between private litigants. (3) A 
claimant’s freedom from fault must be 
established. (4) A claim will be recognized 
if it is thought to be within the 
policy” of a statute that provides for fed- 
eral accountability, even though the claim 
may not be embraced by the precise stat- 
utory language. Conversely, the claim will 
be denied if Congress discerns an exclu- 
a statute, even if it does 
(5) Re- 


agency, 


“oeneral 


sionary policy in 
not explicitly fit the present case. 
gardless of the legal concepts of 
relief will be granted if a private loss can 


somehow be linked to the property and 
affairs of the United States. 
30th authors are members of the New 


York bar and Walter Gellhorn is professor 
of law, Columbia University.—Gellhorn and 
Lauer, “Congressional Settlement of Tort 
Claims Against the United States,” Columbia 
Law Review, January, 1955. 


A REPORT TO THE READER 


private coverage can serve the need. In 
various studies it is that, in the 
several states surveyed, a majority of 
cities carried public liability insurance. 

The Michigan Insurance listed 
the following advantages of public liability 
insurance: (1) provision for payment of 
large and unexpected losses; (2) budgetary 
controls of what might be an erratic 
expense item; (3) relief from legal work 
and expense. 

The first advantage is of tremendous im- 
portance, particularly to a small community 
where a large loss could cripple the finan- 
cial stability of such a municipality. 

The second listed advantage is of par- 
ticular importance to municipalities. State 
laws governing cities rigidly control their 
budget and finances. Insurance premiums 


revealed 
vast 


Survey 
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Inflexibility of a Self-Insured Pension 
Plan It is commonly thought that a 
self-insured pension plan is the most flexible 
of all pension plans. In particular, it is 
thought that the employer under a 
insured plan is completely free to choose to 
contribute little or nothing in years of busi- 
ness adversity, if he so wishes. Actually, he 
will probably have to increase them. This 
ultimate inflexibility is one of the greatest 
weaknesses of the self-insured plan. 


self- 


In the early years of the pension plan, 
employer contributions far exceed actual 
payments. The i 
payments exceed employer 
contributions. In the third stage, the em- 
ployer’s normal plus all the interest 
earnings on the fund are required to meet 
The fund has reached 


pension second stage is 


when pension 


cost 


the pension payroll. 
a stationary condition. 

This situation continues as long as times 
are good. Then comes a depression. The 
interest income of the fund is reduced. At 
the same time, more people than usual re- 
tire so that the pension load goes up. The 
employer must make up the difference. His 
contribution is actually increased when he 
can least afford it. The author, and insur- 
ance actuary, suggests that the pension plan 
be insured under a deposit administration 
contract. Then the employer has the flexi- 
bility he thought he had, but didn’t, under 
a self-insured plan.—Rae, ‘The Ultimate 
Inflexibility of a Self-Insured Pension Plan,” 
Journal of the American Society of Chartered 
Life Underwriters, Winter, 1954. 


Continued from page 212 | 


can be easily budgeted, while undetermined 
claims are difficult. 

The third advantage listed above may 
well be as important as the payment of 
losses themselves. The proper investiga- 
tions, settlement or defense of even one im- 
portant legal claim can require hiring of 
special counsel or impose a serious addi- 
tional burden on an already overworked 
legal staff. 

One further advantage is in the impartial 
handling of claims by insurance companies 
and their adjusters. Claims are settled or 
defended on a business basis, whereas the 
elected or appointed officials of a munici- 
pality may be tempted to grant quicker and 
more favorable treatment to the politically 
influential claimant against a municipal in- 
surance fund. 
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Air Carrier Not Liable 
for Failure to Make Connections 


Tariff rules which provide that an air 
carrier is not liable for failure to operate 
a flight according to schedule are a com- 
plete bar to a passenger’s action for dam- 
ages for failure of the air carrier to provide 
connections, holds a United States District 
Court in South Carolina. 

The court noted that tariff rules provide 
that no agent of the air carrier may alter, 
modify or waive any provision of the con- 
tract of carriage. Therefore, it concluded 
that regardless of the statement by a ticket 
agent that connections would be made, the 
passenger is entitled only to a refund for 
the unused portion of his ticket—Wéitten- 


berg v. Eastern Air Lines, Inc. United 
States District Court, Eastern District of 
South Carolina. December 7, 1954. 4 Avr. 
17,560. 


New York Makes Changes 
in Automobile Liability Policies 


Changes which New York made in 
the standard automobile liability and phys- 
ical damage insurance policies provide broader 
coverage for the millions of motorists in the 
state at no additional cost, it was announced 
by New York Superintendent of Insurance 
Leffert Holz. 

These changes will hereafter be 
by companies which are members and sub- 
scribers to the National Bureau of Casualty 
Underwriters, the Mutual Insurance Rating 
Bureau or the National Underwriters Asso- 
ciation. Automobile policies presently in 
effect will be interpreted by the companies 
to afford the broader protection with re- 
spect to accidents occurring on and after 
April 1, 1955. 


has 


issued 


The Coverage 





Mr. Holz stated that the automobile lia- 
bility policy has been broadened so as to 


give husband and wife the same rights 
under the policy if they are residents of the 
same household. In addition, he noted, 


the policy has been revised so as to provide 
automatic coverage on a car purchased to 
replace another insured automobile and to 
provide automatic coverage for all trailers 
designed for use with a private passenger 
automobile. Coverage is also provided for 
any damage which the insured might cause 
to a rented residence or private garage. 


In regard to the changes in the auto- 
mobile physical damage policy, Mr. Holz 
said that the policy has been liberalized 
to give insureds collision coverage 
when they are driving a friend’s automo- 
bile. This so-called drive-other-car 
erage has been provided under the automobile 
liability policy for a number of years. In- 
sureds are also given temporary automatic 
coverage under the revised physical damage 
policy if the purchases a second 
automobile. 


SO as 


cov- 


spc use 


In addition to the foregoing amendments, 
a number of editorial have been 
adopted to clarify the intent of the policies. 


changes 


Kentucky Wrongful Death Action 
Properly Brought in Oklahoma 


A wrongful death action arising out of 
an airplane accident which occurred in Ken- 
tucky may be properly brought in the 
Oklahoma courts, according to a _ recent 
decision of the Oklahoma Supreme Court. 


The question of whether the action could 
be properly entertained by Oklahoma courts 
arose because of the existence of Title 12, 
Section 99, of the 1951 Oklahoma Statutes, 
which reads: 
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PERSONS AND EVENTS 


Governor George M. Leader of Penn- 
| sylvania has announced the appointment 
of Thomas R. Balaban of Waynesburg, 
Pennsylvania, as First Deputy Insurance 
Commissioner. It was announced 
| that Bernard J. Kelley has. been ap- 
pointed Deputy Insurance Commissioner 
in charge of the Bureau of Examinations. 


also 


Leffert Holz, Superintendent of Insur- 
ance of New York, has announced the 
appointment of Milton Shalleck as Spe- 
| cial Deputy Superintendent of Insurance. 
Mr. 


Liquidation 





Shalleck will be in charge of the 


the New York 


Bureau of 


“Where the cause of action has arisen 
in another state or country, between’ non- 
residents of this State, and by the laws of 
the State or country where the cause of 
action arose, an action cannot be main- 
tained thereon by reason of a lapse of time, 


no action can be maintained thereon in this 


state a" 
The cause of action for damages was 
brought for the alleged negligence of a 


refining company (owner of the airplane) 
in failing to keep the airplane in proper 
repair. The statute of limitations in Ken- 
tucky barred bringing of the action in that 
state. The personal representative of the 
decedent was a nonresident of Oklahoma, 
but the beneficiaries of the deceased re- 
sided in Oklahoma. 


The court ruled that the personal repre- 
sentative of the decedent was merely the 
nominal plaintiff, and that the beneficiaries 
were the real parties in interest. It con- 
cluded that the cause of action was not one 
that had arisen between nonresidents and 
was, therefore, not barred from the Okla- 
homa courts, since it was filed within the 
applicable period of limitations.—Fenton v. 
Sinclair Refining Company. Oklahoma Su- 


preme Court. February 23, 1955. 4 Avt. 
17,582. 
Abandoned-Property Law 
Discussed in New York 
Comprehensive legislation covering the 


disposition of property which remains un- 


claimed through their legal owners’ forget- 
fulness or death has been adopted in only 
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Insurance Department. It was also an- 
nounced that Henry N. Smith has been 
appointed as counsel to the Department. 

The American Management Associa- 
tion will hold its spring insurance con- 
ference May 4-6, at the Hotel Statler 
in New York. Well over 1,000 insurance 
managers from all parts of the country 
are expected to attend. 


Joseph D. Thomas has been appointed 
Chief Assistant Insurance Commissioner 
of the State of California. He has been 
connected with the Insurance Depart- 
ment since 1941. 


ten states, including New York, according 
to Theodore Spatz, assistant counsel, New 
York State Department of Audit and Con- 
trol. Mr. Spatz addressed the insurance 
examiners of the New York State Insur- 
ance Department on the subject of “The 
Abandoned Property Law” as it relates to 
insurance. 


He stated that a carefully drafted uniform 
act is the best solution to the problem of 
abandoned property, and cited New York’s 
abandoned-property law as an act which 
could serve as a model for any state seeking 
to draft such a statute. The states, in adopt- 
ing such laws, were motivated in part by 
the need for additional revenue, he indicated. 


In certain instances, however, there is a 
danger that insurance companies may be- 
come subject to multiple liability for moneys 
unclaimed by policyholders or their heirs, 
according to the speaker. Thus, these funds 
may be claimed both by the home state of 
the insurance company and by a different 
state in which the policyholder may have 
last resided. Citing two recent United 
States Supreme Court cases, Mr. Spatz 
pointed out that the decisions taken together 
reveal the possibility of multiple liability. 


Aviation Exclusion Clause 
Construed by Court 


An aviation exclusion clause which limits 
the liability of the insurer “if the insured 
dies as a direct or indirect result of operat- 
ing or riding in any kind of aircraft” does 
not exclude the death of the insured as 
the result of enemy groundfire while on 
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a combat mission. 





So ruled the Pennsyl- 
vania Court of Common Pleas. 
The court drew a distinction 
“status” and “result” clauses. A 
clause, it said, relieves an insurer from lia- 
bility merely because the insured at the 
time of his death occupied the status ex- 


between 
“status” 


cepted by the contract, while a “result” 
clause does not relieve the insurer from 
liability unless the insured’s death itself 


was caused by the risk which the insurer 
declined to assume. It held that the avia- 
tion clause in this suit was the “result” type 
(see Janco v. John Hancock Mutual Life 
Insurance Company, 2 Avi. 14,814, 164 Pa. 
Super. Ct. 128). 


It was noted that the insured occupied 
the status excepted by the contract at the 


time of his death, but that his death was 
not caused by the risk the insurer declined 
to assume. The court concluded that the 
beneficiaries were entitled to recover the 


face amount of the life insurance because 
the death of the insured was the result of 
an unexcluded war risk rather than the 


result of the excluded aviation risk.—Onsze 


et ux. v. Prudential Insurance Company of 
America. Pennsylvania Court of Common 
Pleas. June 4, 1954. 4 Avi. 17,562 


A & H Advertising Code 
Widely Accepted by Companies 


All member companies of the Health 
and Accident Underwriters Conference have 
now agreed to comply with the advertis- 
ing code “Ethical Standards for Advertis- 
ing Individually Underwritten Accident and 
Health Insurance,” which was adopted at 
the conference’s annual meeting last May. 


It is reported that the companies are con- 
tinuing to review their accident and health 
insurance advertising, using the ethical stand- 
ards code as a guide. The conference staff 
offers advice and interpretation to compa- 
nies that submit sample material for review. 


The advertising code sets forth the fol- 
lowing basic ethical standards: 


“1. Advertising must be truthful in fact 
and in implication. 


“2. Advertising should not have the ca- 


pacity and the tendency to mislead those 
to whom the appeal is being made.” 

There are 14 special standards which, 
among other things, bar discrediting of 


competitors and use of nontypical benefit 
inducements. 


The Coverage 





Fifteen thousand copies of the code have 
been distributed to member companies and 
to other interested parties. 

The Georgia Insurance Department, the 
conference reports, has adopted practically 
all of the code along with parts of the 1950 
National Association of Insurance Commission- 
ers Statement of Principles. (See “State De- 
partment Rulings” of last month’s JouRNAL.) 


Price Competition 
Keeps Rates Reasonable 


Price competition among insurance com- 
panies aids state regulatory authorities in 
keeping rates reasonable, according to Joseph 
J. Magrath, secretary of the Federal In- 
surance Company, in a speech presented at 
the twenty-second session of the New York 
Insurance Department’s In-Service 
ing Course for examiners. 


Train- 


tend to 
rates on 
business 


he said, 
reduce 


organizations, 

promptness to 
the profitable 
where competition is keen. Reclassifica- 
tion, he added, “‘is stimulated when the com- 
petitive market selects the better part of 
a class of business, leaving the poorer part 


Rating 
with 
more 


act 


classes of 


for the so-called standard raters.” 

The absence of price competition in a 
large segment of the business, he stated, 
places a responsibility on state officials to 
“protect the public against abuse of the 
power combination which might lead to 


over-pricing and to prevent the over-charg- 
ing of a quiescent class of business to off- 
underpricing of a competitive 


” 


set more 
class. 

Competition was one of the factors caus- 
ing rate-making to become a more exact 
science, he noted. Other factors having an 
influence on rate-making were “increasing 
competence and a sense of fairness among 
underwriters and rate makers” and “statu- 
tory supervision.” 

Mr. Magrath predicted that “fire rating 
organizations will be drawn gradually toward 
a more common pattern of schedule rating, 
more uniform definitions and rate treatment 
and, eventually, to a standrad method of 
rate making. Underwriting judgment will 
continue in use,” he said, “but experience 
results will take a more definite place in 
the countrywide rate making pattern.” 

It is very likely that the principle of 
graded rates recognizing lower proportion- 
ate expense loadings on larger premiums 
will be extended to additional clauses of 
business in the future, he stated. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Statute of Limitations 
Bars Malpractice Action 


Where a doctor negligently performs an 
operation but the negligence is not dis- 
covered until seven years later, a cause 
of action for the negligence is barred by 
a three-year statute of limitations. Wash- 
ington Supreme Court. 


In 1946 the defendant doctor performed 
operations upon plaintiff's hernia and gall 
bladder. In 1949 the incision broke open 
and continued to drain until, in 1953, a two- 
inch piece of gauze came out of the wound. 
Later in 1953 the plaintiff was again oper- 
ated on by the defendant and a sponge was 
removed from the plaintiff. The plaintiff 
brought an action against the 
negligently leaving the sponge in the inci- 
sion during the operation which was per- 
formed in 1946. The lower court sustained 
a demurrer to the complaint, and dismissed 
the action. An appeal was then taken. 


doctor for 


The state supreme court affirmed the lower 
court’s decision. The court ruled that the 
plaintiff’s cause of action accrued at the time 
of the wrongful act that produced the in- 
jury, which was the operation in 1946. In- 
asmuch as the action was commenced more 
than three years after the negligently per- 
formed operation, and more than three years 
after the doctor’s last treatment of the plain- 
tiff, the court ruled that a three-year statute 
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Selected Decisions 
from All Jurisdictions 


of limitations would make the plaintiff’s cause 
of action unenforceable. 

The court disposed of plaintiff’s theory 
that the statute of limitations should apply 
when the negligence was discovered by stating 
that if the legislature intended that the prin- 
ciple of discovery apply to tort cases based 
upon negligence it would have specifically 
said so, as it did with regard to discovery 
in fraud cases. 

A strong dissenting opinion noted that the 
statute of limitations contained no language 
specifically stating or determining when a 
cause of action accrues. The function of 
deciding when a cause of action accrues 
would certainly seem to be judicial in nature, 
it stated. Thus, it said, the court’s problem 
was one neither of statutory interpretation 
nor of legislative intent. It involved a purely 
judicial determination as to when the cause 
of action accrued. The dissenting opinion 
concluded that the cause of action should 
have accrued when the negligence was dis- 
covered. It stated that the result reached 
in the majority opinion is too technical and 
unjust to become the law of the state.— 
Lindquist v. Mullen et al. Washington Su- 
preme Court. December 9, 1954. 4 NeEcLI- 
GENCE Cases (2d) 342. 


Building Owner Not Liable 
for Obstructed Handrail 


An invitee who fell because the presence 
of a vending machine at the top of the 
stairs prevented her from reaching a 
handrail had no cause of action against 
the building owner. New York. 


The plaintiff entered the defendant’s store 
to make a purchase. There was a small 
platform before her beyond which were 
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t 
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three steps leading down to the store floor 
proper. Upon reaching the steps the plain- 
tiff found that a vending machine blocked 
her access to the handrail. In an attempt 
to grasp the handrail by reaching around 
the machine she slipped and fell, receiving 
serious injuries. She brought an action to 
recover damages for her injuries. The de- 
fendant resisted liability upon the ground 
that no vending machine was located at the 
position alleged by the plaintiff. The trial 
court, based upon a jury verdict, awarded 
judgment to the plaintiff, and an appeal was 
taken. The Appellate Division reversed the 
and entered judgment f the 


judgment, for 
building owner. 


\n appeal was then taken 
to the state’s highest court. 


The New York Court of Appeals affirmed 


the decision for the building owner. Thus, 
the court, as a matter of law, ruled that the 
evidence failed to establish any actionable 
negligence on the part of the building 


It stated that there is only the sug- 
gestion of an implied invitation to take hold 
of the railing in spite of. the obstacle pre- 
sented by the vending machine that is the 
basis of the plaintiff’s claim. The court 
said that this is too attenuated a theory 
upon which to base liability. 


owner. 


A dissenting opinion stated that it was 
within the province of a jury to find that 
the building owner had failed to exercise 
reasonable care in placing a vending machine 
near the handrail and in failing to perceive 
the potential hazard thereby created for 
anyone who used the stairway.—Aucock wv. 
Neisner Brothers, Inc. New York Court of 
Appeals. December 3, 1954. 4 NEGLIGENCE 
Cases (2d) 338. 


Insecurely Stacked Lumber 
an Attractive Nuisance 


When a child is injured while playing on 
an insecurely stacked lumber pile by 
boards falling upon him, he has an ac- 
tion under the attractive-nuisance theory 
against both the lumber company which 
delivered the lumber to the building site 
and the carpentry contractor. Illinois. 


The plaintiff, an 11-year-old child, brought 
an action by his father as next of friend 
against a lumber company and a carpentry 
contractor for injuries sustained when boards 
from a pile of lumber fell upon him. It was 
alleged that the contractor was constructing 
a two-story brick home on a vacant lot, and 
that the lumber company had piled planks 
and lumber on the land, which also had sand 
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piles and other items of building materials 
and machinery upon it that were visible to 
children. It was contended that the lumber 
piles were left on the premises without ade- 
support, and that the plaintiff, while 
playing upon a lumber pile, was seriously 
injured when a pile collapsed upon him. It 
was further alleged that the defendants 
failed to take reasonable measures to cor- 
rect or warn of these dangerous conditions. 
The trial court awarded judgment for the 
plaintiff against both the contractor and the 
lumber company. The appellate court held, 
as a matter of law, that the lumber company 
was not guilty of any negligence on the 
grounds that it was under no duty to guard 
or protect the premises since it was not in 
possession or control of them. It held that 
the contractor was not liable when it ruled, 
as a matter of law, that the pile of lumber 
was not a dangerous-instrumentality. It 
pointed out that the distinguishing feature 
of the cases holding a contractor or owner 
liable is that the instrumentalities causing 
the injury were upon a public street or side- 
walk where children had a right to be and 
where their presence should have been an- 
ticipated and precautions taken. 


quate 


The state supreme court reversed the ap- 
pellate court, and awarded judgment against 
both the contractor and the lumber com- 
pany. It said that there appears to be no 
logic for a judicial conclusion which holds 
that an immature child shall have a remedy 
for his injury caused by an attracting object 
and yet, in the same breath, denies that he 
is owed a duty of reasonable care for his 
safety upon premises where he has been im- 
pliedly invited by a defendant who, in the 
exercise of reasonable care, should have an- 
ticipated his presence. The question of the 
child 


emphasized in many cases, it declared, for 


trespass of a minor has been over- 
to require a child of immature years to be a 
respecter of theoretical geographical lines of 


ownership is absurd. 


In the instant case, it stated, there is no 
justification for relieving an independent 
contractor from liability merely because the 
element of control over his conduct is lack- 
ing. He has a freedom of choice in the 
method of doing his work which an agent 
does not have, and inasmuch as he is in a 
better position to avoid negligent conduct 
than an agent he must be held liable for the 
consequences of his own negligence. It said 
that he bears the closest proximity to the 
injury as far as the law of causation is con- 
cerned. The fact that the supplier delivered 
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and piled the lumber in the usual and cus- 
tomary way in accordance with uniform 
practice in the City of Chicago is not con- 
clusive proof that he was not negligent, it 
noted, but is a fact properly submitted to a 
jury for consideration. The situation in respect 
to the time of the year, the length of time 
the materials will ordinarily remain as de- 
livered, provisions for enclosing the mate- 
rials or storing them, how soon they will 
be moved or used, etc., are all elements 
which must be reckoned with, the court 
added. 


The court concluded that it was within 
the province of the jury to determine 
whether under the circumstances the lumber 
company and contractor should have rea- 
sonably anticipated the presence of children 
on the premises and, if so, whether they 
were negligent. The jury also had the right 
to consider whether the child was free from 
contributory negligence for one of his age, 
experience, intelligence and capacity, -and 
finally whether the injuries were proximately 
caused by the negligence—Kahn v. James 
Burton Company et al. Illinois Supreme 
Court. January 21, 1955. 4 NEGLIGENCE 
Cases (2d) 451. 


Bottling Company Liable 
Under Res Ipsa Loquitur Doctrine 


In order to maintain ‘an action under the 
res ipsa loquitur doctrine against a bot- 
tling company for damages for injuries 
sustained due to the consumption of a 
bottled beverage containing foreign mat- 
ter it is only necessary to show that there 
was no reasonable probability of tamper- 
ing, and not that there was no possibility 
of tampering. New Mexico. 


The plaintiff purchased a six-bottle car- 
ton of a soft drink from a retail grocery 
store. Subsequently she opened a bottle at 
home and drank a portion of its contents, 
whereupon she felt something in her mouth. 
Upon holding the bottle in the light she saw 
something in it which she described as re- 
sembling “mother” in vinegar. She became 
sick and dizzy, suffered loss of appetite and 
became nervous and upset. Her husband 
returned the bottle to the grocer the fol- 
lowing day. The grocer testified that the 
plaintiff had traded with him for about five 
years, and had previously purchased this 
particular drink. He stated that he saw 
bugs in the bottle. He further testified that 
he obtained his supply of the drink solely 
from the defendant bottling company. The 
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facts indicated that the grocer kept his stock 
of bottled beverages in the front of his 
store, and that he purchased other types of 
drinks from other bottlers. The 
delivering these drinks, the store employees 
and the customers had access to these bey- 
erages. The stock was sold out promptly as 
a general practice. It is uncontradicted that 
the caps of the bottled drink in question may 
be removed and replaced, the bottle and cap 
remaining unaltered in appearance. The 
plaintiff brought an action under the theory 
of res ipsa loquitur. Judgment was awarded 
to her, and the bottling company appealed on 
the grounds that the plaintiff had not re- 
moved the possibility of tampering by some- 
one with the bottle after it was in the hands 
of the retail store owner, and also that the 
nature of the foreign substance was not 
established as harmful or as the cause of the 
plaintiff’s illness. 


The state supreme court affirmed the 
judgment for the plaintiff. It referred to 
the case of Coca-Cola Bottling Works v. 
Sullivan, 178 Tenn. 405, 158 S. W. (2d) 
721 (1942), wherein it was held that if the 
evidence abundantly showed “reasonable 
opportunity” for tampering then the action 
could not be brought under the res ipsa 
loquitur doctrine. The supreme court said 
that it believed that the words “reasonable 
opportunity” should be construed with ref- 
erence to probability rather than possibility. 
It concluded that if the plaintiff showed 
there was no reasonable probability of the 
bottle or its contents having been tamp- 
ered with while in the possession of the 
retailer, the doctrine of res ipsa loquitur 
was satisfied. 


persons 


It stated that it was not necessary to 
establish precisely what the noxious sub- 
stance was, as the jury was warranted in 
concluding that it was unwholesome for 
human consumption and there was testi- 
mony that the plaintiff was not sick until 
she drank the bottle’s contents.—Tafoya et al. 
v. Las Cruces Coca-Cola Bottling Company. 
New Mexico Supreme Court. January 4, 
1955. 4 NEGLIGENCE Cases (2d) 501. 


Store Owner Not Liable 

for Apparently Harmless Drunk 
A store owner ic not liable for the in- 
juries sustained by an invitee who is 


knocked down by an apparently harmless 
drunk. West Virginia. 


The plaintiff was standing at a lunch 
counter of defendant’s store when an in- 
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toxicated person, who was standing in back 
of him, fell and, while on the floor, grabbed 
one of his legs, causing him to fall also. 
The plaintiff brought an action against the 
store owner for personal injuries alleged to 
have been caused by the store owner’s 
negligence in failing to protect him against 
injuries inflicted upon him by a third person. 
The trial court awarded judgment to the 
plaintiff, and an appeal was taken. 

Held: Judgment for the plaintiff reversed, 
and a new trial ordered. The higher court 
took cognizance of the fact that none of 
the persons in the defendant’s establishment, 
including the defendant, regarded the in- 
The 


occupant of 


toxicated person as dangerous. court 
that the 
premises used for business purposes is not 
invited the 
He does, however, owe the duty 
to exercise ordinary care to keep and main- 


stated owner or the 


an insurer of an person on 
premises. 


tain the premises in a reasonably safe con- 
dition (see Koehler v. Ohio Valley General 
Hospital Association, 137 W. Va. 764, 73 
S. E. (2d) 673). 








The court concluded that the plaintiff 
failed to sustain the burden of showing that 
the defendant was guilty of primary negli- 
gence which was the proximate cause of 
plaintiff's injuries. It said that as ordinary 
prudent persons, none of the agents, serv- 
ants and employees of the defendant could 
reasonably have anticipated or foreseen that 
this intoxicated person would have molested 
or injured the plaintiff. Rather, it stated, 
they considered him, because of the degree 
of his intoxication, to be unable to care for 
himself or to injure any other person.— 
Puffer v. Hub Cigar Store, Inc. West Virginia 
Supreme Court of Appeals. October 26, 
1954. 4 NecLIiGENcE Cases (2d) 293. 


Short Short: New York 


A garage owner was not liable for failing 
to warn firemen that they would encounter 
a gasoline fire when they entered the garage. 
—Gannon et al. v. R. & G. Service Garage, 
Inc. New York Supreme Court, Appellate 
Division. December 21, 1954. 4 NEGLIGENCE 
Cases (2d) 322. 


ADEQUACY OF WORKMEN'S COMPENSATION———— a 


reforms, and that they have by-passed work- 
men’s compensation to gain privately bar- 
gained supplements to the law. Of course, 
this has Speakers have 
called attention to this trend; we have all 
read about collective agreements in steel, 
autos, etc., which provide for these supple- 
ments. But the practice has extended far 
beyond these more publicized cases. The 
results of a recent National Industrial Con- 
ference Board survey indicate that of some 
468 companies (56 per cent of which were 
manufacturing firms) queried, 47 per cent 
are paying supplements to workmen’s com- 
pensation to their salaried employees. Of 
another 495 companies studied (94 per cent 
manufacturing and 81 per cent unionized), 
14 per cent presently pay such supplements 
to their hourly rated employees. These 
NICB studies show that 80 per cent of the 
68 firms that supplement workmen’s com- 
pensation for hourly rated employees, 80 per 
cent are unionized and 80 per cent are in 
manufacturing. 


been no _ secret. 


We may soon discover ourselves in the 
position of some states which are now in- 
vestigating the need for enactment of dis- 
ability insurance laws. They are finding 
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that with the presence of a large number 
of privately bargained plans, it is virtually 
impossible to formulate a state disability 
plan that will not disrupt or reduce existing 
programs and at the same time cover the 
yet unprotected. 

Some serious questions arise about the 
role of social legislation in our security 
system. Are our social insurance systems 
to provide but the minimum benefits, with only 
trade union members enjoying full pro- 
tection? 

The question of who will champion the 
case of the nontrade unionists brings us 
finally to the role that the compensation ad- 
ministrator should play in legislative reform. 
€. Wright Mills once described local trade 
inion officials as “funnelers of discontent.” 
in “funneling discontent” and focusing it 
lirectly on primary objectives, local union 
officials have combined guidance with origi- 


nal suggestion to achieve remarkable suc- 


cess. If by reference to the achievement of 


these “funnelers” we see a moral for the 


‘role workmen’s compensation administrators 


should play in compensation reform, by now 
it should be obvious enough to require no 
further comment. [The End] 
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LIFE 


Summaries 


of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 


REPORTS 


Psychologist’s Testimony 
Admissible to Show Disability 


Where the evidence indicates that a psy- 
chologist is qualified in his field and that 
the objective tests he gave were a valid 
indication of the nervous condition of the 
insured, his testimony is admissible to 
show whether the insured is totally dis- 
abled within the meaning of life insurance 
policies. Fourth Circuit. 


The insured brought suit to recover the 
proceeds under the total and permanent 
disability clauses of two policies of life 
insurance. The policies provided that if the 
insured, before reaching the age of 60, 
should furnish proof that he had become 
totally and permanently disabled by bodily 
injury or that he was perma- 
nently, continuously and wholly prevented 
from performing any work compen- 
sation or from following any gainful occu- 
pation, the company agreed to waive the 
payment of premiums and pay him the sum 
of $100 per month under one policy and 
$150 per month under the other during the 
continuance of the disability. The facts 
indicate that the insured, before reaching 
60, claimed to be totally disabled from a 
nervous condition. Two physicians, experts 
in the field of psychiatry, testified that in 
their opinion the insured was permanently 
and totally disabled. Another doctor testi- 
fied on behalf of the insurance company 
that the insured was not totally disabled. 
A fourth expert, who was not a physician 
but a doctor of philosophy in clinical psy- 
chology and who had had much experience 
in that field in army hospitals, was not al- 
lowed to testify that the insured was totally 


disease so 


for 


disabled. The jury found for the company, 
and the insured brought an appeal. 


Held: Judgment reversed and the case 
remanded. The insured stressed the point 
that the judge, in referring to the Maryland 
rule that insurance policies do not insure 
against the inability of the insured to pur- 
sue a particular occupation, illustrated his 
meaning by suggesting that a man unable 
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to carry on his usual occupation might be 
able to act as messenger and earn from 
$1,500 to $2,000 per year. The court stated 
that it could not hold that the 
allusion, to the earnings of a messenger 
were inappropriate to the consideration of 
the disability claim of the insured who, in 
early life, had conducted a trucking busi- 
ness and later had assisted in running a 
pool room. In any event, the court ruled, 
inasmuch as no exception was made by the 
insured’s counsel at the trial to the judge's 
remarks, no may be secured on 
that ground now. In regard to the testi- 
mony of the however, the 
court said that error was created in deny- 
ing its admission. It stated that the ex- 
clusion of this expert’s testimony could not 
be considered harmless since expert testi- 
mony played a great part in the trial of the 
case. Thus, the judgment was reversed and 
remanded.—Hidden v. Mutual Life Insur- 
ance Company of New York. United States 
Court of Appeals for the Fourth Circuit. 
December 13, 1954. 2 Lire Cases (2d) 117. 


judge’s 


reversal 


psychologist, 


Individual Certificate 
Estops Group Insurer 


Where an individual certificate represents 
that a master group insurance policy 
covers the insured’s family and “spouse,” 
the insurer is estopped from showing 
that in the master policy the word “wife” 
was substituted for “spouse.” Wisconsin. 


The insured was a member of a labor 
union which obtained a group policy in- 
suring its members and their dependents 
against health and accident losses and pro- 
viding that medical, hospital and surgical 
benefits would be paid to a member in the 
event of physical disability sustained by a 
member or a member’s dependent. The 
master policy did not define ‘‘dependents,” 
but an endorsement stated: “ ‘Dependent’ 
as used in this rider means the spouse and 
the unmarried child or children (between 
the ages of two (2) weeks and the nineteenth 
(19th) birthday anniversary) of the In- 
sured, if not employed by or a member of 
the Policyholder.” Subsequently the in- 
surer and the union agreed upon a modifi- 
cation of coverage which deleted the word 
and substituted the word “wife.” 
One year later a certificate amendment was 
issued to the insured which defined 
pendent” as the spouse and the unmarried 
child or children (between birth and the 
nineteenth (19th) birthday anniversary) of 
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the insured if not employed by or a men- 
ber of the Policyholder.” No endorsemert 
this affixed to tly 
master policy. The husband ws 
disabled by illness, and she demanded pa* 


conforming to was 


insured’s s 
ment of the benefits provided by the groip 
policy for disability of her dependent. Pay- 
ment refused on the ground that 
husband was not a dependent as defi red 
by the amended policy, and this action ‘as 
brought as a The trial ccturt 
awarded judgment to the insurer, holding 
that the insured’s rights were governed; by 


el 


was 


consequence. 


1 


the master policy and not by the certifi>ate 
issued to her. An appeal was taken. 

The state supreme court the 
judgment and remanded the case for a-new 


reversec - 


trial. The court ruled that it need not be 
decided that the certificate amendment 
became a part of the insurance contract 
contrary to the declarations of the policy 


and the certificate. It stated that the certifi 
cate amendment did estop the insurer’ from 
showing that the policy were 
different from those stated in the certificate 
and which the policy proclaimed would be 
found there. The court’s view is supported 
by Section 204.32(2)(b) 2., Statutes of 
Wisconsin, which 


prov isions 


states: 

“The insurer will issue to the employer, 
or to the executive officer or trustee of the 
association, for delivery to the employee or 
member, who is insured under such policy, 
an individual certificate orth a 
statement as to the insurance protection to 
which he is entitled, and to whom payable.” 


setting 


The court said that if the statute is to 
be given any virility, the insured is entitled 
to rely on the certificate as describing the 
under the master policy —Riske 
Wisconsin 


1954. 2 LIFE 


coverage 
v. National Casualty Company. 
Supreme Court. December 7, 
Cases (2d) 103. 


Total Disability Construed 


Asthma and high blood pressure may be 
considered a permanent but not total 
disability, and the insured is not entitled 
to recover benefits under the total and 
permanent disability provisions of a group 
life insurance policy. North Carolina. 


The insured was employed as a “strip 
preparer” for a tobacco company. A group 
policy and individual certificate was issued 
to her, the total and permanent disability 
provisions of which follow: 
yee while 
and _ be- 


“In the event that any Empl 
insured under the aforesaid policy 


Life 


fore attaining age 60 becomes totally and 
permanently disabled by bodily injury or 


disease and will thereby presumably be 
continuously prevented for life from en- 
gaging in any occupation or performing 


any work for compensation of financial 
value, upon receipt of due proof of such 
disability before the expiration of one year 
the date of i the 


Society will, in termination of all insurance 


from commencement, 


its 


of such Employee under the policy, pay 
equal monthly Disability-installments, the 
number and amount of which shall be 


determined by the Table of Installments 


below “i 


It was further provided that the insur- 
upon the life of an employee shall 
automatically cease upon the termination 
of employment. The insured, who was 44 
years of age, was discharged for “willfully 
abusing her fellow employees, cursing on 
the job, cursing her fellow employees, fail- 
ure and refusal to work where she was told 
to work.” She was not employed after her 
discharge, and brought an action to recover 
under the total and permanent disability 
provisions of her policy. The trial court 
ruled to the effect that the evidence was 
insufficient to justify submitting the case to 


ance 


the jury, and the insured appealed. 


The state court the 
judgment for the insurance company. The 


supreme affirmed 
court took cognizance of the fact that the 
medical testimony introduced sustained the 
finding that the insured was suffering from 
asthma and high blood pressure, and that 
this represented a permanent disability. It 
stated, however, that the medical testimony 
did not support a finding that the insured 
was totally disabled from engaging in any 
gainful employment and, thus, the trial 
court’s decision was affirmed.—Drummonds 
v. Equitable Life Assurance Society of the 
United States. North Carolina Supreme 
Court. January 14, 1955. 2 Lir 
(2d) 130. 


CASES 


Short Short: Tennessee 


Where the insurance company’s only de- 
fense was medical testimony that the time 
of the origin of the insured’s tumor could 
not be established, it did not uphold the 
burden of that the insured 
afflicted before the effective coverage date. 
—Waddy, Etc. v. Reserve Life Insurance 
Company. Tennessee Court of Appeals. 
December 18, 1954. 2 Lire Cases (2d) 112. 


proving was 
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| Summaries of Selected Deci- 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 


‘Iron Safe” Clause 
Waived by Agent’s Conduct 


Where the insurer’s general agent is 
aware that the insured does not keep 
his books and records in an iron safe as 
required by the policy’s “iron safe” clause 
but issues the policy anyway, his conduct 
constitutes a waiver of the clause. Mis- 
sissippi Supreme Court. 


The insured had buildings and its 
contents covered for fire loss under four 
different policies issued by four different 
insurance companies. The facts 
that the insured went to the general agent 
of the four companies in order to obtain 
fire insurance. The general agent asked the 
insured if he had an iron safe and was told that 
he did not. After the insured described his 
method of keeping books and records the 
agent said “that was enough.” The insured 
paid the required premium and was issued 


his 


indicate 


the four policies of insurance. A fire de- 
destroyed the insured’s building and its 
contents, and he brought four separate 


suits against the companies to recover the 
loss under the policies. The suits were 
consolidated, and the case against one of 
the companies was selected to be tried with 
the agreement that the result reached in 
that case would control the other suits. 
The company defended on the ground that 
the policy had become null and void be- 
cause the insured violated the “iron safe” 
clause of his’ policy, which required that 
he keep, preserve and produce adequate 
books and records which present a com- 
plete record of business transacted, includ- 
ing all purchases, sales and shipments, for 
both cash and credit, from date of inventory. 
It further contended that the insured was 
guilty of willful concealment, misrepresenta- 
tion, fraud and false swearing concerning 
the insurance and the subject matter thereof. 
The insured denied any fraud on his part, 
and asserted that the “iron safe” clause 
had been waived. The jury found that there 
was a waiver of the clause, and judgment 
was awarded for the insured. The com- 


pany conceded that the judgment should be 
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affirmed as to the coverage on the building, 
but brought an appeal contending that 
there was no coverage on the contents of 
the building. 

The judgment for the insured was af- 
firmed by the state supreme court. The 
court that it is well settled in this 
jurisdiction that a general agent may waive 
any of the provisions of the policy (see 
Liverpool and London and Globe Insurance 
Company v. Delaney, 190 Miss. 404, 200 So. 
440). The agent approved the insured’s 
method of keeping his books and records 
and thereafter accepted premium and issued 
the policy, the court noted. This, it 
cluded, amounted to a waiver of 
quirements of the “iron’ safe” 


said 


con- 
the re- 
clause of the 
policy, and the insured was only required 
to continue with his method of keeping 
books and records which had been ap- 
proved. It added that slight circumstances 
of an intention to waive the forfeiture of 
an insurance policy are sufficient to support 
the finding of a waiver—Continental Insur- 
ance Company v. Thrash. Mississippi Supreme 
Court. March 7, 1955. 8 Fire anp CASUALTY 
Cases 588. 


Boiler Insurance: 
‘‘Accident’”’ a Question of Fact 


Whether damage to a boiler was caused 
by an “accident” within the meaning of a 
boiler insurance policy is a question of 
fact. Arkansas. 


The insured brought an action against its 
insurer to recover the loss sustained to a 
boiler which allegedly was damaged be- 
cause of steam pressure. The boiler insur- 
ance policy defined “accident” as: 

“1. A sudden and accidental tearing 
asunder of the Object, or any part thereof, 
caused by pressure of steam or water 
therein, but cracking shall not constitute a 
sudden and accidental tearing asunder; 


“2. A sudden and accidental crushing in- 
ward of a cylindrical furnace or flue of the 
Object caused by pressure of steam or 
water within the Object; 

“3. A sudden and accidental cracking of 
any cast metal part of the Object, if such 
cracking permits the leakage of steam or 
water; or 

“4. A sudden and accidental bulging or 
burning of the Object, or any part thereof, 
which is caused by pressure of steam or 
water within the Object or which results 
from a deficiency of steam or water therein 
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makes 


” 


and which immediately prevents or 
unsafe the continued use of the Object .... 


The policy excluded liability for any pre- 
vention of business: 


“(2) Resulting from fire concomitant with 
or following an Accident or from the use of 


water or other means to extinguish fire; 


“(3) Resulting from an Accident caused 
directly or indirectly by fire ey 

The first question the court considered 
was whether the damage was caused by an 
“accident” as defined within the policy. The 
court stated that the question is one of fact. 
The fact that a 42-inch brick wall was 
moved approximately six inches by the oc- 
currence is, in itself, it said, almost con- 
clusive proof that the damage was caused 
by the pressure of steam or water in the 
boiler and was the result of a sudden occur- 
rence. This, plus the fact that there was 
substantial damage to the boiler, and the 
fact that the damage was most severe in 
the area of the upper left section of flue 
ends indicating that they were torn apart 
by steam pressure, was sufficient for the 
court to hold that the boiler was damaged 
by “accident.” 


The court next considered the question of 
whether the damage was caused directly or 
indirectly by fire and, therefore, excluded 
from coverage. It concluded, from the evi- 
dence, that no low water condition had ex- 
isted in the boiler and caused a fire and, 
thus, held that exclusionary clauses (2) and 
(3) were not applicable. 


It ruled that the plaintiff, having failed 
to recover the full amount prayed for in its 
reduced claim, was not entitled to recover a 
penalty and attorney’s fee—Good Canning 
Company v. London Guarantee & Accident 
Company, Ltd. United States District Court 
for the Western District of Arkansas. Feb- 
ruary 17, 1955. 8 Frre AnD CASUALTY CASES 
569. 





Appraisal Clauses 
Not Enforceable Agreements 


Appraisal clauses in fire’ insurance 
policies do not constitute enforceable 
agreements to arbitrate controversies 
thereunder. New York. 


The insured obtained fire insurance poli- 
cies from the defendant insurance company 
which contained the following appraisal 
clause (authorized by Section 168 of the 
New York Insurance Law): 


Fire and Casualty 





“APPRAISAL. In insured and 
this Company shall fail to agree as to the 
actual value or the amount of 
then, on the written demand of 
each shall select a competent and disinter- 
ested appraiser and notify the other of the 
appraiser selected within twenty days of 
such demand. The appraisers shali first 
select a competent and disinterested um- 
pire; and failing for fifteen days to agree 
upon such umpire, then, on request of the 
insured or this Company, such umpire 
shall be selected by a judge of a court 
of record in the state in which the prop- 
erty covered is located. The appraisers 
shall then appraise the loss, stating sepa- 
rately actual cash value and loss to each 
item, and failing to agree, shall submit their 
differences, only, to the umpire. An award 
in writing, so itemized, of any two when 
filed with this Company shall determine 
the amount of actual cash value and 
Each appraiser shall be paid by the party 
selecting him and the expenses of appraisal 
and umpire shall be paid by the parties 
equally.” 


case the 
cash loss, 
either, 


loss. 


After a fire loss the insured demanded 
that the companies comply with the provi- 
sions of the above clause. The companies 
refused on the grounds that the policies 
were void because the insured had misrepre- 
sented and concealed material facts con- 
cerning the subject matter of the insurance, 
and that the insured’s representatives had 
sworn falsely as to matters relating to the 
fire and the alleged to have been 
sustained. The insured brought an action 
to compel the companies to comply with 
the provisions of the clause. (An action 
is pending to determine the issue of lia- 
bility on the policies.) The trial court 
ordered that the companies proceed to 
arbitration and appraisal of the fire loss. 
An appeal was taken. 


loss 


The appellate court reversed the deci- 
sion, holding that the appraisal clauses did 
not constitute enforceable agreements to arbi- 
trate controversies thereunder. The court 
relied on the case of Syracuse Savings Bank 
v. Yorkshire Insurance Company, 301 N. Y. 
403, wherein it was stated: 


“We can see nothing in section 1448 of 
the Civil Practice Act as amended in 1941, 
requiring the appraisal authorized by sec- 
tion 168 of the Insurance Law to be treated 
as an arbitration proceeding. There 
is nothing in the policy provision relating 
to appraisal which gives an appraiser the 
status of an arbitrator or requires him to 
well established that 
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sign an oath. It is 





is not an 
that an 


” 


the determination of a fire loss 
arbitration proceeding 


appraiser's oath is unnecessary 


The that clauses with 
reference do not constitute 
enforceable agreements to arbitrate contro- 
versies arising thereunder, at least when 
they contain the language used in the 
policies under consideration —Jn the Matter 
of Delmar Box Company, Inc. New York 
Supreme Court, Appellate Division. Febru- 
ary 3, 1955. 8 Frre AND CASUALTY CAsEs 597. 


and 


court concluded 
to appraisals 


Storage of Equipment 
Doesn't Violate Exclusion Clause 


The fact that an insured uses a barn to 
store certain manufacturing equipment 
after the sale of his business does not 
constitute a violation of an exclusion 
clause which excepts from coverage 
structures used in whole or in part for 
mercantile, manufacturing or farming 
purposes. Missouri. 


The insured’s dwelling was covered by 
three fire insurance policies issued by three 
separate insurance companies. It was al- 
leged that each policy contained the follow- 
ing clause: 

“The insured may apply up to ten per 
cent (10%) of the amount specified for 
the dwelling, to cover private structures 
appertaining to the dwelling described and 
located on the but not. struc- 
tures used in whole or in part for (a) mer- 
cantile, manufacturing, or farming purposes, 
nor (b) any structures (except structures 
used principally for private garage pur- 
poses) which are rented or leased to other 


premises, 


than a tenant of the dwelling covered 
hereunder.” 

A barn on the insured’s premises was 
destroyed ‘by fire. The companies denied 





liability under their policies for the loss 
on the ground that the barn at the time of 
the fire was being used in part for “mer- 
cantile, manufacturing, or farming pur- 
poses,” which was an exception contained 
in the policies. The facts, briefly stated, 
were that the insured was formerly in the busi- 
ness of making syrups and noncarbonated 
distilled drinks. He sold his business and 
stored some bottling equipment and _ sup- 
plies in the basement of his home and in 
the ill-fated barn. He is now-a manufac- 
turer’s representative for concentrates for 
concern. Suit was brought to re- 
cover 10 per cent of the loss from the com- 
panies. The trial court awarded judgment 
to the insured, and an’ appeal was taken. 


another 


The decision for the insured was affirmed 
by the appellate court. The court said that 
the companies’ motion to dismiss on the 
ground that the insured had failed to make 
a submissible case was properly denied. It 


declared that it could not be said, as a 
matter of law, that the use of the barn 
was in part for mercantile purposes. Mere 


storage in a barn of equipment which had 
formerly been used for mercantile pur- 
poses does not make the barn a mercantile 
establishment, the court concluded.—Farmer 
et al. v. London & Lancashire Insurance Com- 
pany, Ltd., et al. Kansas City Court of 
Appeals, Missouri. January 11, 1955. 8 Fire 
AND CASUALTY CAsEs 601. 


Short Short: Ohio 


Where a defective thermostatic control 
on a stoker causes a furnace to overheat 
and melt the fire walls of the furnace, the 
destruction is caused by a hostile fire and 
the insurance company is liable for the 
loss.—Frings v. Farm Bureau Mutual Fire 
Insurance Company. Ohio Court of Appeals, 
Second Appellate District. February 28, 
1955. 8 Fire anp Casuatty Cases 598. 


INVESTMENTS OF LIFE INSURANCE COMPANIES: 
MORTGAGES ON AMBULATORY CHATTELS AS SECURITY 


Must be filed or re- 
property is situ- 


Recording or filing: 
corded in county 
ated (59-105, 106). 


Duration: 


where 


Ten years after maturity, un- 
less renewed for successive two-year periods 


(59-106). 


Removal of property: Where property 
moved from one county to another with 
286 


Continued from page 240 


mortgagee’s consent, must file certified copy 
immediately in county of removal (59-109). 
No requirements for foreign mortgages. 
Foreclosure: In equity or under power of 
sale in mortgage (59-115). 
Redemption: None after sale (59-123). 
Interest: Legal, 7 per cent; maximum, 10 
per cent (39-1101, 1102). 
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Summaries of Selected Decisions | 
Recently Reported by CCH | 
AUTOMOBILE INSURANCE 
REPORTS 


No Liability for Leaving 
Keys in Car 


Where no statute imposes civil liability 
for the leaving of a key in an unattended 
vehicle, the owner of the car is not lia- 
ble for a thief’s negligent driving. Cali- 
fornia Supreme Court. 


The defendant left her keys jn her un- 
attended car on a downtown street in San 
The car was stolen and the thief 
collided with the plaintiff’s motorcycle. An 
action was brought by the plaintiff against 
the thief and the owner of the car to re- 
cover for injuries sustained. A municipal 
ordinance unlawful for anyone to 
leave his keys in an unattended car. The 
trial court ruled that the complaint failed 
to state a cause of action, and granted a 


Francisco. 


made it 


nonsuit. An appeal was taken. 

The state supreme court affirmed the 
judgment for the defendants. The court 
ruled that the municipal ordinance was 
properly excluded as irrelevant. It said 


that by providing that the ordinance should 
have no bearing in any civil action, the 
board of supervisors made clear that the 
ordinance was not enacted for the benefit 
ot persons who might be injured by the 
operation of stolen automobiles. 

In the absence of statute, it stated, there 
is no duty on the part of car owners to 
protect the public from the risk of the 
motoring activities of thieves when to do 
so would impose greater liability than is 
now provided by statute on an owner who 
voluntarily entrusts his car to another. The 
court said that by leaving the key in the 
car the defendant, at most, increased the 
risk that it might be stolen. Even if the 
theft should have been foreseen, it stated, 
there was no reason to believe that the 
thief would be an incompetent driver. Inas- 
much as the risk of negligent driving that 
created was than the risk that 
might intentionally have been created with- 
out negligence by entrusting the car to an- 
other, and in light of the rule that the car 
owner owed no duty to protect the plaintiff 
irom harm resulting from the activities of 


was less 


Automobile 





third persons, the court concluded that the 
duty to exercise reasonable care in the 
management of the car did not include a 
duty to protect the plaintiff from a thief’s 
negligent driving. 


A dissenting opinion stated that whether 
the leaving of the key in the ignition switch 
of an unlocked car parked on a downtown 
street was negligence, and if so, whether 
it was a proximate cause of plaintiff's in- 
juries were questions on which reasonable 
minds might differ, and so were questions 
for the jury to determine. It said that the 
general rule of tort liability is applicable in 
this case, namely, if an injury occurs from 
two causes, both due to the negligence of 
different people, but together constituting 
an efficient cause, all whose acts contribute 
to the injury are liable, and the negligence 
of one does not excuse the other.—Richards 
v. Stanley et al. California Supreme Court. 
June 11, 1954. 5 AuroMosiLe Cases (2d) 185. 


Reform Policy Which Contains 
‘*Embedded’’ Endorsements 


Where an agent changed the facts given 
him by the insured and “embedded” two 
endorsements inside 14 pages of policy 
which voided the policy for the insured, 
the insurer was liable for the agent’s 
fraud and the policy was reformed by 
deleting the endorsements. New Jersey. 


The insured, a 17-year-old boy, after ob- 
taining his initial driver’s license, purchased 
a car. An agent of the defendant insurer 
called at the insured’s home for the purpose 
of selling him insurance on the car. The 
insured gave him all the information re- 
quested, and handed the agent his initial 
driver’s license showing his age as 17. The 
agent handed him a blank application and 
instructed him to sign it. The insured 
signed and the agent informed him that he 


was covered immediately. Several days 
later the insured received his policy in the 
mail. He looked at the first page, which 


contained the typewritten declarations as to 
coverage, was satisfied that it was in ac- 
cordance with his statements to the agent 
and then turned it over to his mother to 
put in a safe. Two endorsements were em- 
bedded inside 14 pages of fine print, instead 
of appearing, as such limitations generally 
do, on the first page of the policy. These 
were both entitled “Limita- 
The first read: 


endorsements 
tion of Use.” 


“It that such 
afforded by the policy does not apply when- 
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1S agreed insurance as is 








ever automobile described in the policy is 
operated by any person licensed to operate 
an automobile for less than one year. 


“Newly licensed drivers may be added on 
with the written permission of the insur- 
ance company... .” 

The second stated: 

“It is agreed that such insurance as is 
afforded by the policy does not apply when 
said automobile is being driven by any 
person under the age of twenty-five (25) 
except 

“1. Edward Gargano Age 23 
herein before named.” 


The insured became involved in an acci- 
dent and sent a report in to the insurer. 
The insurer notified him that it disclaimed 
liability because in his application he had 
stated that he was 23 years of age and that 
no driver licensed less than one year would 
operate the car, both of which statements 
were untrue. The insurer stated that it was 
canceling the policy and returning the pre- 
mium. It defended an action against the 
insured under an agreement that such action 
on its part did not constitute a waiver of 
its disclaimer of liability. The insured and 
the executrix of the other party involved 
in the accident then brought an action 
against the insurer and its agent asserting 
breach of contract and estoppel to deny 
liability, and seeking reformation by the 
deletion of the above-quoted endorsements. 
The trial court found for the plaintiffs, 
holding as follows: that the untrue answers 
in the application resulted from the agent’s 
actions, that the insured acted in good faith 
and that under the circumstances the in- 
surer was responsible for its agent’s fraud. 
The Appellate Division of the Superior 
Court affirmed the decision, but due to a 
dissent an appeal was taken as a matter of 
right. 

The state supreme court affirmed the 
judgment for the plaintiffs. The defendants 
contended that the insured’s own negligence 
in failing to read the policy and the fact 
that he signed the application before it was 
filled out him 
equitable relief of reformation. 
however, that in 
reformation should be granted it is neces- 
sary to look at all the facts. It concluded 
that inasmuch as the insured acted in good 
faith and was of tender age and quite nat- 
urally placed full reliance upon the integ- 
rity of the agent and inasmuch as the policy 
was issued in such form that it failed to 
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from receiving the 
The court, 
to decide if 


estops 


said order 


adequately call attention to the endorse 
ments which themselves created doubt 
to the intended coverage, reformation should 
be granted —Heake, Exrx. v. Atlantic Cas 
ualty Insurance Company; Gargano v. 
mobile Association of New Jersey et 
New Jersey Supreme Court. May 31, 
5 AUTOMOBILE Cases (2d) 251. 


“‘Other Insurance’ Clause 
Enforced by Court 


The “other insurance” clause in the policy 
of the owner of a rented automobile i 
entitled to be enforced, and the owner’s 
insurance does not constitute “other valid 
and collectible insurance” within the 
meaning of the driver’s policy. Florida 


The driver of a rented automobile had 
his own policy, which provided that, in thé 
case of temporary substitute automobiles, 
the coverage would be insurance 
over any other valid and collectible insur 
ance available to the insured ....” The 
owner of the leased automobile also had 
policy covering lessee drivers, but which 
did not apply “to any liability for such loss 
as is covered on a primary, contributory, 
excess, or any other basis by insurance in 
another insurance company.” The driver of 
the rented car was involved in an accident 
which caused his death and injured others, 
Negligence suits were filed against his ad- 
ministrator. A question of first impression 
arose as a result of these pending negli- 
gence suits, namely, whether the owner’s 
insurance policy constituted “other valid 
and collectible insurance” within the mean- 
ing of the driver’s policy. The trial court 
answered the question affirmatively, but the 
state supreme court reversed the decision 
and ruled the owner’s insurance did not con- 
stitute “other valid and collectible insurance.” 


“excess 


The following two cases were relied on 
by the supreme court: Penn v. National 
Union Indemnity Company, 68 F. (2d) 56/7, 
and McFarland v. Chicago Express, Inc. 
1 AvutomosILE Cases 51, 200 F. (2d) 5. 
In each case one of the policies, but not 
the other, contained language importing that 
no coverage would exist thereunder if other 
coverage were provided, and in both cases 
the courts gave full effect to this language. 


The supreme court added that enforce- 
ment of the “other insurance” clause was 
not against public policy in this case.— 
Continental Casualty Company et al. v. Weekes, 
Admr., et al. Florida Supreme Court. July 
30, 1954. 5 AutoMoBILE CAseEs (2d) 234. 
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